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CURRENT TOPICS 


Two interesting questions arose recently in 
Taylor v. Bidwell decided by the Supreme 
court of California, and Hoosac etc. Co. v. 
O’Brien decided by the Supreme Judicial 
Court of Massachusetts. The plaintiff in the 
former sued the defendant for subornation 
of witnesses to swear falsely in a criminal 
prosecution of the plaintiff. In Smith v. 
Lewis, 3 Johns. 157,Chancellor Kent observed 
that however just and reasonable it may ap- 
pear, upen the first view of the proposition, 
that a man whe has by perjury injured’an- 
other, should be answerable, yet, on a nearer 
inspection, when the mischiefs resulting from 
upholding that proposition are considered, 
the conclusion must be that it would be dan- 
gerous in the extreme to sustain the action. 
In the case of Eyres v. Sedgwicke, Cro. Jac. 
601, it became a question whether a person 
who had made a false affidavit in chancery, 
whereby the plaintiff was imprisoned by the 
chancellor, was liable to an action for the in- 
‘jury, and it was held by all the judges, except 
Houghton, that to punish this perjury by an 
action on the case, under pretense of a false 
oath, should not be suffered ; and Houghton, 
who differed, admitted that if the defendant 
had come in by process of law as a witness, it 
had been otherwise, for then he would have 
been punishable by indictment. If the very 
person who has committed the supposed in- 
jury is not answerable civilly, surely the per- 
son procuring it should not be amenable. 
These considerations led the court to decide 
against the plaintiff. In the latter case, the 
plaintiff filed a declaration to the following 
effect : 


That it was a corporation duly established by the 
laws of the State; that it owned and used in its busi- 
ness certain wharves and the buildings and machinery 
thereon in Boston; that on November 4, 1882, one 
Thomas Hogan received an injury at or near one of 
its said wharves, in consequence of the negligence of 
some of the plaintiff’s servants, for which Hogan in- 
stituted an action against the plaintiff, in which the 
defendant O’Brien appeared as his counsel, on De- 
cember 18, 1882, returnable to the Superior Court at 
the January term, 1883; that immediately upon being 
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notified of the accident, the plaintiff employed the de- 
fendant Sprague as a physician to take care of and re- 
store Hogan to health, and to cure such injuries as he 
had received: that Sprague reported to the plaintiff 
that Hogan was doing well and would ultimately re- 
eover; that the defendants Sprague and O’Brien then 
and there combining, confederating and conspiring 
for their own lucre, benefit and gain to injure and 
defraud the plaintiff, and so to arrange matters that 
the plaintiff could be compelled to pay a much larger 
sum to Hogan for said injuries than he was honestly 
entitled to recover therefor, fraudulently persuaded 
and induced Hogan to pretend that he was much more 
severely injured than in truth he was, and to simu- 
late injuries and sufferings which in truth he had not 
sustained, and to refuse to receive good and suitable 
nursing and food, which the plaintiff ordered freely 
to supply him with, all of which was done by the said 
conspirators and Hogan in order to prevent his rapid 
recovery, and to enable him to procure unjust dam- 
ages, all of which Hogan, acting ufider the advice of 
the said conspirators, did; that subsequently said case 
was, by order of court and consent of parties, re- 
ferred under a rule of court to said Sprague and two 
others, the decree of a majority of whom was to be 
final; that after the appointment of said referees, 
Sprague continued, at the request and charge of the 
plaintiff, to attend and act as the physician of Hogan 
up to the time of the hearing hereinafter mentioned 
during which time, in pursuance of said conspiracy, 
the said conspirators continued to fraudulently in- 
duce and advise Hogan to persist in his simulation of 
injuries and his refusal of suitable nourishment and 
nursing, which the plaintiff freely offered him and so- 
licited him to receive; that the referees met and heard 
said parties at a session held by them in Boston, at 
which time the only evidence produced was on the 
part of the plaintiff in the present action, and which 
tended to show only that Hogan was not seriously in- 
jured, and that he would in a short time be as well as 
ever; that Sprague, in pursuance of said conspiracy, 
and well knowing that Hogan was not seriously in- 
jured, and for the serving his own purposes and those 
of his co-conspirator, and confederating with 
O’Brien, and in pursuance of said conspiracy, fraud- 
ulently induced and persuaded said referees to unite 
in an award against the plaintiff of $3,600, on the 
ground that Hogan was permanently injured, which 
was not true, and was well known by Sprague and his 
co-conspirator not to be true, and was much larger 
than Hogan was entitled to by reason of said careless- 
ness, as the said conspirators well knew, the amount 
of which award was subsequently paid to O’Brien as 
attorney for Hogan, together with the cost of refer- 
ence and expenses, and out of which sum of $3,600 
O’Brien and Sprague retained to themselves $1,600; 
and that a cause of action had accrued to the plaintiff 
to recover of the defendants the money wrongfully 
paid by reason of the fraudulent acts of the defend- 
ants, and by reason of their confederating and con- 
spiring together to defraud the plaintiff. 


The Supreme Court sustained Sprague’s 
demurrer but overruled that of O’Brien. 
Morton, C. J., in rendering judgment, sub- 
stantially said : 


“The principle is too well settled to require discussion, 
that every judge, whether of a higher or a lower court, 
is exempt,from liability toan action for any judgment 
given by him in the due course of the administration of 
justice. Yates v. Lansing, 5 Johns. 282, and 9 Johns. 
395; Pratt v. Gardner, 2 Cush. 63, cited. A similar 
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immunity extends to jurors. The question whether a 
like immunity extends to arbitrators seems never to 
have arisen in this Commonwealth. An arbitrator is 
a quasi-judicial officer under our laws exercising ju- 
dicial functions. There is as much reason for pro- 
tecting and insuring his impartiality, independence 
and freedom from undue influences as in the case of a 
judge or juror. The same considerations of public 
policy apply, and we are of opinion that the same im- 
munity extends to him. Jones v. Brown, 54 Iowa, 74. 
It follows that this suit cannot be maintained against 
the defendant Sprague, and his demurrer must be 
sustained. The demurrer of the defendant O’Brien 
presents a different question. The immunity from 
actions extended to Sprague on grounds of public 
policy does not protect O’Brien. If a lawyer who 
brings a suit, by suborning witnesses, by bribing the 
the judge, jury or arbitrators, or by other corrupt 
and illegal practices, procures an unjust judgment 
against his adversary, we know of no legal reason 
why he should not be responsible for his illegal acts to 
the party injured. He is not exonerated because, for 
reasons which do not apply to him. a joint tortfeasor 
cannot be reached. Rice v. Coolidge, 121 Mass. 393. 
The defendant contends that the judgment founded 
on the award cannot be impeached, and that it is con- 
clusive on the plaintiff, and while unreversed pre- 
vents him from maintaining this action. This argu- 
ment is founded upon a misapprehension of the effect 
of the former judgment. The parties in this suit are 
not the same asin the former suit. The plaintiff in 
this suit does not impeach the former judgment; on 
the contrary, the plaiutiff relies upon it and the fact 
that it is conclusive as between it and Hogan, is the 
foundation of its claim against O’Brien. The plaintiff 
may have to try in this suit, one of the issues involved 
in the former suit, viz: the extent to which Hogan 
was injured, but this furnishes no reason against 
maintaining this suit. 








DONATIO CAUSA MORTIS. 





Gifts made in contemplation of death were 
imported into the common from the civil law, 
but the wholesome safeguards against fraud, 
mistake, and perjury imposed by the wisdom 
of civilians, with Justinian at their head, 
were left behind. Under the civil law such a 
gift, to be valid, must be made in the pres- 
ence of five witnesses ; under the common law 
it can be proved like any other fact by any 
competent testimony which may be deemed 
sufficient. The courts, sensible of this de- 
fect, look upon the donatio causa mortis with 
scant favor, and possibly the judicial suspi- 
cion with which gifts of this character are re- 
garded, may supply a safeguard equivalent to 
the more formal precautions required by the 
civilians.? 

The rule is that to establish a gift causa 
mortis the proof must be clear and unmistak- 


12 Kent Comm, 444. 





able, not only of an intention to give, but of 
an actual gift, accompanied by as complete a 
delivery as the character of the property giv-. 
en admits of. And not only is the fullest 
proof required of the intention and the fact 
of the gift, and of the delivery, but there 
must be sufficient evidence of still further 
facts; that the gift was made with a view to 
the donor’s death, and that in point of fact 
he died of the specific disease under which he 
then suffered, or by the very peril to which 
he was then exposed.* And it is further 
necessary that the gift shall be made to take 
effect only in case the donor shall actually 
die.* If, however, the donor should recover 
of his disease, or escape with his life from 
the danger which formed his motive to give ; 
or if the donee should die before the donor, 
the gift will be void.® 

‘From these facts as well as from the cir- 
cumstances which usually surround those who 
make gifts causa mortis, and which render 
the usual formal transaction of business im- 
practicable, an assignment or like transfer 
cannot be required, especially as such assign- 
ment or transfer would import an absolute, 
not a conditional gift.® 

A gift causa mortis partakes of the quali- 
ties of an absolute gift and of those of a leg- 
acy. It is like the absolute gift in the facts, 
that delivery of the subject matter is indis- 
pensable, that no probate is required to vest 
the title, and no assent of the executor is 
necessary. It is likealegacy because it takes 
effect only upon the death of the donor, and 
is revocable at his pleasure at any time dur- 
ing his life, without the consent and against 
the wishes of the donee. Unlike a legacy 
however, it cannot be revoked by will codicil 
or other testamentary paper. Such an in- 
strument only speaks from the instant of 
death, whereas the gift causa mertis vests the 


2 Hatch v. Atkinson, 56 Me. 324; Ellis v. Secor, 31 
Mich. 185; Forbes v. Jason, 11 Ill. App. 395. 

3 Grimes v. Hone, 49 N. Y. 17; s.c.10 Am. Rep. 
813; Raymond v. Sellick, 10 Conn. 484. 

4 Raymond v. Sellick, supra; Grattan v. Appleten, 
8 Story, 755; Thompson v. Thompson, 12 Tex. 327; 
Dole v. Lincoln, 31 Me. 422; Westonv. Wight, 17 Me. 
287. : 

5 Michener v. Dale, 23 Penn. St. 59; Johnson v. 
Spies, 5 Hun. (128. c. N. Y.) 468; Merchant v. Mer- 
chant, 2 Bradf. 432. 

6 Johnsen v. Spies, supra; Veal'v. Veal, 27 Beav. 
308; Contant v. Schuyler, 1 Paige 316; Harris v. Clark, 
3N. Y. 98; Sessions v. Mosely, 4 Cush. 89, 92; Grover 
v. Grover, 24 Pick, 261; Tate v. Hilbert,2 Ves. Jr. 111. 
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title upon condition when the gift is made, 
and it becomes absolute, (unless previously 
revoked), at the instant of death.? Mani- 
festly therefore the revocation must appear 
otherwise than by a testamentary paper. 

Still it has been held that in those States 
in which, as in Connecticut, the birth of a 
child, not provided for in a will, after the 
execution of the will, operates to revoke it, a 
donation causa mortis is in like manner re- 
voked by the subsequent birth of a child to 
the donor.® 

It has been said by a court specially occu- 
pied and versed in testamentary matters: 
“The truth is, a will under our laws is sub- 
stantially a donatio mortis causa, that is, a 
gift to take effect on death, the donation be- 
ing completed by the act of the executor or 
administrator. A real donatio mortis causa 
is made by the donor being his own executor. 
There is no difference in the nature of these 
things but only in the incidents flowing from 
the method of giving title.’’? 

It is almost superfluous to say that the 
subject of a gift mortis causa must be a chat- 
tel. A deed by a husband to his wife con- 
veying all his real estate although executed 
when ‘‘desperately sick and in prospect of 
death,’’ was held invalid, for all purposes 
and in every aspect. It was void as a dona- 
tio causa mortis, because a gift of that char- 
acter can only operate upon personalty; it 
was void asa will, because, although record- 
ed as a deed, it was nut executed in accord- 
ance with the statute of wills; it could not be 
sustained as a deed inter vivos, and as a post- 
nuptial settlement, because it was made man- 
ifestly in view of approaching and certain 
death, and not as a settlement upon his wife 
in view of the continuance of marital rela- 
tions. A like settlement however of all his 
personal property was held valid as a donatio 
causa mortis.19 

It has, however, been held in Pennsylvania 
that a donation in prospect of death which in- 
cluded the whole of the donor’s property 
(all personal) was invalid because inconsist- 
ent with the statute of that State respecting 
wills; that such a gift was in effect a will, 


7 Merchant v. Merchant, 2 Bradf. 432, 443. 
8 Bloomer v. Bloomer, 2 Bradf. 339, 347. 
9 Bloomer v. Bloomer, 2 Bradf. 339, 347. 


10 Meach v. Meach, 24 Vt. 591; see alao Michener v. | 
» Eng. R. 390. 


Dale, 23 Penn. St. 59. 





and, if sustained, would abrogate so far as 
personalty was concerned, every provision of 
the statute of wills relating to personal prop- 
erty.11 

The subject matter of a donatio mortis 
causa being then necessarily a chattel or chat- 
tels, it must next be ascertained what kind of 
chattels will pass, and what, if any, will not 
pass by this form of alienation. Of course 
every variety of physical chattels capable of 
actual manucaption and real delivery will 
pass; money, jewelry, diamonds, paintings, 
furniture, whatever can be delivered actually 
or construetively. Choses in action of dif- 
ferent varieties have been held suitable sub- 
jects of a gift mortis causa. In England a 
bond and mortgage, and an assignment of a 
mortgage debt and of a judgment, were held 
to pass by the delivery to the donee of the 
instruments of writing by which these funds 
were secured.4* A promissory note payable 
to the donor may be thus given, and it is not 
necessary that the note be endorsed.!? A 
slave is, or more properly speaking, was such 
a chattel as would be a suitable subject of a 
gift causa mortis; and pointing out to the 
slave her future mistress was held in Mary- 
land a sufficient delivery.4* Certificates of 
stock and coupon government bonds will pass 
by delivery mortis causa without writing of 
any description.+5 

Bank stock will pass by a donatio causa 
mortis, and an assignment in writing deliv- 
ered to a third person,to be transferred to the 
donee upon the death of the donor is a suffi- 
cient delivery.1® So also is a deposit note of 
money standing to the credit of the donor in 
a bank.17 It seems however in England that 
a check on a bank delivered with the pass- 
book or bank book of the donor, will not pass 
the amount of money specified in the eheck,!*® 


11 Headley v. Kimby, 18 Penn. St. 326, 328. 

12 Duffield v. Elwes, 1 Bligh. N. S. 498. 

13 Parker v. Marston, 27 Me. 196; Brown v. Brown, 
18 Conn. 410; Chase v. Redding, 18 Gray,418; Westerlo 
v. De Witt, 36 N. Y. 340; Turpin v. Thompson, 2 
Mete. (Ky.) 420; Druke v. Heiken, 61 Cal. 346; 8. c. 44 
Am. Rep. 553. . 

14 Waring v. Edmonds, J1 Md. 424. 

15 Walsh v. Saxton, 55 Barb. 251. 

16 Grymes v. Hone, 49 N. Y. 17; 8. c. 10 Am. Rep. 
118; Kurtz v. Smither, 1 Demarest, 399. 

17 Moore v. Moore, 18 L. R. Eq. Cases, 474; 8. c. 10 
Eng. R. 788; Ames v. Witt,33 Beav. 619; Tillinghast v. 
Wheaton, 8 R. I. 536; s. c.5 Am. Rep. 621. 

18 Beak v. Beak, 13 L. R. Eq. Cases 489, 491; 8. c. 2 
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but in the United States the delivery of the 
pass-book of the donor is a sufficient delivery 
of all the money in the savings bank standing 
to the credit of the donor on the books of the 
bank and on the pass-book.1® A draft on a 
bank will pass by a donatio causa mortis even 
if at the time of the gift, imperfect for want 
of the prescribed stamp.2? And so will a 
bond, whether it be that of the donee or of a 
stranger ;?1_ but the donor’s own bond or 
promissory note cannot be so given because 
it ic in its nature and its terms a promise to 
pay, and when given, is not a gift but a 
promise to give.?? : 

Upon the same principle it has been held 
that a check or draft drawn by the donor and 
not accepted does not operate as an as- 
signment of the fund, and is not a proper 
subject for a gift causa mortis, because if not 
paid it merely creates a liability on the part 
of the drawer, and the gift of such a paper is 
merely the promise to pay the sum expressed 
in it, or to be indebted to the donee in that 
amount.2* A certificate of deposit payable 
to bearer will pass by delivery as a gift causa 
mortis.2* 

What is necessary to constitute a gift 
mortis causa is next to be considered. 
Delivery is the essential element of such a 
gift. The donor must not only give but he 
must deliver, and the delivery must be as 
nearly actual and literal as the nature of the 
property given will permit. It must be a de- 
livery of the property itself or of the means 
of getting it, and the delivery must be made 
at the time of the gift. It is the delivery by the 


19 Tillinghast v. Wheaton, 8R. 1. 536;s8. c. 5 Am. 
Rep. 621; Camp’s Appeal, 36 Conn. 88; s.C. 4 Am. 
Rep. 39; but see Ashbrook v. Ryon, 2 Bush. 228; 
Turner v. Estabrook, 129 Mass. 425; 5. Cc. 3 Am. Rep. 
371. 

20 Gibson v. Hibbard, 13 Mich. 214. 

2\ Lee v. Boak, 11 Gratt. 182; see also Grover v. Gro- 
ver, 24 Pick. 261; Sessions v. Mosely, 4 Cush. 87; Bates 
v. Kempton, 7 Gray, 382; Brown v. Brown, 18 Conn. 
410; Contant v. Schuyler, 1 Paige 316; Jones v. Dyer, 
16 Ala. 221; Turpin v. Thompson, 2 Metc. Ky. 420; 
Chase v. Redding, 18 Gray 418; Wells v. Tucker; 3 
Binney 366; Bornemann v. Sidlinger, 15 Me. 429; 
Egerton v. Egerton, 17 N. J. Eq. 419; Darland v. Tay- 
lor, 52 Iowa 503. 

22 Smith v. Kitteredge, 21 Vt. 238; Parrish v. Stone, 
14 Pick. 198; Harris v. Clark, 3 N. Y. 93; Brown v. 
Moore, 3 Head 671; Second Nat. Bank etc. v. Wil- 
liams, 18 Mich. 282; Starr v. Starr, 9 Onio St. 74; Flint 
v. Pattee, 33 N. H. 520. 

2% Second Nat. Bank etc. v. Williams, 13 Mich. 282; 
Beak v. Beak 13 L. R. Eq. Cases, 489. 

24 Brooks v. Brooks, 12 8. C. 423. 





donor that is material, not the possession of 
the donee. A previous, or continuing, or 
subsequent possession by the donee is insuffi- 
cient to supply the place of the delivery.*° 

What constitutes sufficient delivery of 
articles given causa mortis has been matter of 
infinite litigation. The rule is, however, 
plain enough, the diffisulty always being in 
its application to the infinitely varying cir- 
cumstances of the numerous cases. The rule 
is that there must be an actual delivery of ar- 
ticles capable of such delivery, and if they 
are not capable of it, there must be such a 
delivery as is equivalent in law. Symbolical 
delivery is not sufficient, the delivery of a 
key under certain circumstances may be 
good, not as a symbol, but as a means of get- 
ting at the actual possession.?6 

Sealing up packages and marking upon 
them the name of the intended donee is not a 
sufficient delivery; 27 the donor must by a 
valid delivery, part with all dominion over the 
chattels ;?° if he retains control of the prop- 
erty, or its dominion be restored to him dur- 
ing his lifetime, the gift is void. The deliv- 
ery of the key of a trunk is not a sufficient 
delivery of the articles contained in it, if the 
trunk remains in the donor’s room and does 
not pass into the possession of the donee.?9 
And the delivery of a certificate of deposit 
does not pass the deposit when the endorse- 
ment limits the payment of the money to B 
—‘‘no one else—then not till my death.’’® 

Under certain circumstances the deliv- 
ery of a chattel to a third person for the 
donee will be a valid delivery of a gift causa 
mortis; as to donor’s wife to hold for the 


% Cutting v. Gilman, 41 N. H. 147; Egerton v. Eger- 
ton, 17N. J. Eq. 419, 424; Singleton v. Cotton, 23 Ga. 
261. 

26 Ward v. Turner, 2 Ves. Sr. 431, 448; Antrobus v. 
Smith, 12 Ves. Jr. 39; Tate v. Hilbert, 2 Ves. Jr. 111; 
Miller v. Miller, 3 Peere Wms. 856; Cooper v. Burr, 
45 Barb. 9; Hatch v. Atkinson, 56 Me. 824; Powell v. 
Hellicur, 26 Beav. 261; Coleman v. Parker, 114 Mass. 
80; Pennington v. Gettings, 2 Gill & J. 208; McGrath 
v. Reynolds, 116 Mass. 566; Case v. Dennison, 9 R. I. 
88; 5. C. 11 Am. Rep. 222. 

27 Bunn v. Markham, 7 Taunt. 224; Zimmerman v. 
Streeper 75 Penn. St. 147; Trough’s estate, 75 Penn. 
St. 115. : 

28 Hawkins v. Blewitt, 2 Esp. 663; Wilcox v. Matte- 
son, 58 Wis. 23; s. c. 40 Am. R. 754. 

2 Hatch v. Atkinson, 56 Me. 324; See also Craig v. 
Craig, 3 Barb. Ch. 76. 

30 Baskett v. Hassall, 17 Otto (107U. S.) 602; Mitch- 
ell v. Smith, 4 DeGex. J. & S. 422; See also Conser v. 
Snowden 54 Md. 175; s. c. 39 Am. Rep. 368. 
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donee. And it seems that in Kentucky a 
note in the hands of a trustee of which the 
donor was the beneficial owner passed as a 
donation causa mortis to the donor’s wife by 
his, the donor’s, declaration to the trustee 
that he gave the note to his wife.** This is 
carrying the doctrine of constructive delivery 
farther than any other case in the books. If 
the donor delivers the gift to his own agent 
with instructions to keep it until after his 
(the donor’s) death, and then to deliver it to 
a third person for the donor, the delivery is 
insufficient and the gift void.** 

It is further essential to the validity of a 


. gift mortis causa that it shall be made in 


contemplation of death, and intended to 
take effect only after the desth of the donor.** 
The contemplation of death, in which a 
gift causa mortis may be made, must be such 
a contemplation as arises from actual peril 
from disease or impending violence. Hence 
it has been held that a soldier, about to enter 
upon a campaign, is not in such a condition as 
to authorize him to make such a gift. The 
danger, however serious, is too remote. The 
person must be in a condition to fear ap- 
proaching death from a proximate and im- 
pending peril. He need not be in extremis, 
or moved by the apprehension of immediate 
death, but the apprehension must be imme- 
diate, and the danger inducing it, particular 
and specific.* 

It is further essential to the validity of a 
gift mortis causa that it shall be intended to 
take effect only after the death of the donor 
although the delivery must be in his lifetime. 
It is essentially a gift upon conditions, and 
among those conditions are, that the donee 
shall survive the donor, that the latter shall 
die from the disease or peril which moved 
him to make the gift, and he shall not before 
his death revoke the gift. With all these 


31 Wells v. Tucker, 3 Binney 366; Micherer v. Dale, 
23 Penn St. 59; Sessions v. Moseley, 4 Cush. 87; Van- 
dermark v. Vandermark, 55 How. Pr. 408; Kilby v. 
Godwin, 2 Del. Ch. 61. 

32 Southerland v. Southerland, 5 Bush. 591. 

33 Gilmore v. Whitesides, Dudley Eq. 14. 

34 Edwards v. Jones, 1 Mylne & C. 226, 2338; Wal- 
ter v. Hodge, 2 Swanst. 97, 105; Blount v. Burrow, 1 
Ves. Jr. 546; Miller v. Miller, 3 Peere Wms. 356. 

35 Irish v. Nutting, 47 Barb. 370; Dexheimer v. Gau- 
tier, 34 How Pr. 472; Smith v. Dorsey, 38 Ind. 451; s. 
Cc. 10 Am. Rep. 118; Gowley v. Linsenbigler, 51 Penn. 
St. 345. 

36 Gass v. Simpson, 4 Cold. 288, 295, citing Nich- 
olas vy. Adams, 2 Whart. 1722; 2 Kent. Com. 444. 





eonditions a gift to take effect in the lifetime 
of the donor is manifestly inconsistent.®” 
The gift, however, though conditional must 
be complete. And if after delivery of the 
gift it is returned by the donee to the donor, 
such return is conclusive evidence of revoca- 
tion.®9 

No particular form of words is necessary 
to give effect to a gift mortis causa, if the ev- 
idence of that which was said and done es- 
tablished the prescribed requisites of its val- 
idity.° It is essential of course that the 
donor be in every particular competent to 
dispose of his property, and in this respect a 
feme covert competent to make a will is equal- 
ly competent to make a donatio causa mortis, 
and where the assent of the husband is essen- 
tial to the validity of the will, it is equally 
necessary to the validity of the gift.** 

As a rule the law requires strict proof of 
the delivery of a chattel alleged to be a gift 
causa mortis, because, usually, the proof of 
that most essential fact is made by parol. 
When there is evidence of the donor’s in- 
tention under his own hand, there is less rig- 
or in requiring proof of the delivery of the 
gift.*2 On other questions than that of ac- 
tual delivery the law is more liberal. In an 
English case a gift causa mortis was estab- 
lished by the sole evidence of the donee (the 
donor’s housekeeper) who testified that the 
donor had given her the money in question, 
£220, no other person being present. Ina 
Maryland case the court was less complaisant 
and refused to establish a gift of this charac- 
ter upon evidence that the donor in his last 
illness declared that he had given ‘‘the 
bonds’’ to his wife, that she had them and 
nobody could take them away from her.“ 

Of course it is competent when a donatie 
causa mortis is sought to be established to in- 
troduce such evidence as may tend to show a 
continuous and apparently fixed state of mind 
on the part of the donor inconsistent with the 
alleged gift. The question of gift or no 


37 Tate v. Hilbert, 2 Ves. Jr. 111, 120; Rhodes v. 
Childs; 64 Penn. St. 18. 

88 Edwards v. Jones, 1 Mylne & Cr. 226. 

39 Wigle v. Wigle, 6 Watts, 522, 527. 

40 Keniston v. Sceva, 54 N. H. 24, 36. 

41 Jones v. Brown, 34 N. H. 439; See aleo Marshall 
v. Berry, 13 Allen 43. 

42 Brinkerhoff v. Lawrense, 2 Sanfd. Ch. 401. 

43 Hayslep v. Gymer, 1 Ad. & El. 162. 

4: Hebb v. Hebb, 5 Gill 506, 510. 

45 Whitney v. Wheeler, 116 Mass. 490. 
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gift is one that is open to all pertinent and 
competent evidence tending either to estab- 
lish the gift within the rules of law controll- 
ing that mode of alienation, or to disprove 
the fact of the gift, or the conformity of the 
donor’s acts with the principles which control 
the subject. 

The donee of a gift mortis causa holds title 
and claims directly from the donor in his life- 
time, consequently such a gift, although it is 
liable to creditors in case of a deficiency of 
assets in the hands of the administrator, is in 
no degree affected by the donor’s testamenta- 
ry dispositions, nor liable in case of intestacy 
to any claim on the part of the distributees.*® 
The donee, however, takes his right to the 
property subject to that of the administrator 
to reclaim it if the estate shall prove insolv- 
ent,*? and is not permitted in an action of 
trover against him by the administrator, to 
show that the insolvency of the estate was col- 
lusive, and the only claim made against 
it. was false and fraudulent and established 
solely by false testimony. * 

A gift causa mortis may be made coupled 
with a trust, as where the donor stipulated 
that she should be buried ‘‘comfortably,’’4® 
or where the gift was made for the purpose of 
carrying on and maintaining a law suit pend- 
ing in court ;° or where the trust was for the 
benefit of third persons.*! Buta gift causa 
mortis it is held in Maine cannot be couplea 
with a trust that the donee shall dispense the 
fund to benevolent uses at his unlimited dis- 
cretion.*2 And if a person receive a gift 
causa mortis in trust for others, and the trust 
fails because of uncertainty 2s to the benefi- 
ciaries entitled, and the proportions in which 
they are to take, the donee cannot hold for 
his own benefit. In such case the gift fails 


46 Grant v. Tucker, 18 Ala. 27; Michener v. Dale, 23 
Penn. St. 59; House v, Grant, 4 Lans. 296; Chase v. 
Redding, 13 Gray 418; Borneman v. Sidlinger, 15 Me. 
429 


47 Mitchell v. Pease, 7 Cush. 350, 353; Tate v. Hil- 
bert, 2 Ves. Jr. 111, 120; Holland v. Craft, 20 Pick. 


48 Mitchell v. Pease, supra. 

49 Hills v. Hills, 8 Mees & Welsby, 400, 401; See also 
Blount v. Burrow, 4 Brown, C.C. 75; Sims v. Walker, 
8 Humphb. 503; Dresser v. Dresser 46 Me. 48. 

Blount v. Burrow, supra. 

51 Clough v. Clough 117 Mass. 85; citing Hills v. 
Hills supra, Sessions v. Moseley, 4 Cush. 87; Borne- 
man V. Sidlinger 15 Me. 429; s. Cc. 21 Me. 185; Dresser 
v. Dresser, supra; Estate of Barclay, 11 Philadelphia 


123. 
5&2 Dole v. Lincoln, 31 Me. 422. 





with the trust.5° And whenever the donee is 
a trustee for other persons, he may be com- 
pelled to perform his trust; if he has made a 
promise to do so, in a court of law, if he has 
not, in a court of equity.*4 

Upon a full consideration of the subject 
and review of adjudicated cases, it is very ap- 
parent that the distrust which the courts have 
so persistently entertained of this mode of 
alienating property is judicious and well 
founded. The donatio causc mortis is a 
blemish as well as an excrescence on the law, 
and its careful regulation, if not its entire 
abrogation, would be a good work of leg- 
islation. 

W. L. Morrres, Sr. 
St. Louis, Mo. 


53 Sheedey v. Roach, 124 Mass. 472. 
54 Trorlicht v. Weizenecker, 1 Mo. App. 482. 


PROOF OF FOREIGN LAWS AND THE 
LAWS OF OTHER STATES. 





I. 


RULE I.—Where in one State or country 
the law of another State or country is the sub- 
ject of inquiry, the law of the forum will be 
presumed to be the law in the foreign State or 
country. 


1 McAnally v. O’ Neal, 56 Ala. 299 (1876); Connorv. 
Trawich, 37 Ala. 289 (1861); Averett v. Thompson, 15 
Ala. 678 (1849); Cox v. Morrow, 14 Ark. 603 (1854); 
Robinson v. Dauchy, 3 Barb. 20 (1848); Stokes v. 
Macken, 62 Barb. 149 (1861); Henthorn v. Doe, 1 
Blackf. 157 (1822); Abell v. Douglass, 4 Denio, 305 
(1847); Starr v. Peck, 1 Hill, 270 (1841); Crake v. 
Crake, 18 Ind. 156 (1862); Dalton v. Lusk, 16 Mo. 111, 
(1852); Henry v. Root, 33 N. Y. 554 (1865); Goodman 
v. Griffin, 3 Stew. (Ala.) 160 (1830); Re High, 2 Doug. 
(Mich. ) 515 (1847); Holmes v. Mallett, 1 Morris (lIa.) 
82 (1840); Dubois v. Mason, 127 Mass. 37 (1879); War- 
ren v. Lusk, 16 Mo. 111 (1852); Davis v. Bowling, 19 
Mo. 651 (1854); Seaborn v. denry, 30 Ark. 469 (1875); 
Hall v. Pillow, 31 Ark. 32 (1876). MeLear v. Hun- 
sicker, 29 La. Ann. 539 (1877), decides that an officer 
in another State will be presumed to have no greater 
powers than he has by the laws of Louisiana, Paine v. 
Nolke, 43 N. Y. (S. C.) 176 (1878). The courts of 
Indiana will presume that a promfssory note made 
payable in another State (e. g. Kentucky) is governed 
by the common law and not by the law merchant. 
Alford v. Baker, 53 Ind. 279 (1876) ‘*Where a note is 
made and made payable in another State, and bears a 
higher rate of interest than is allowed by 'awin this, 
but suit is instituted upon it for collection, it is not 
necessary to plead any law of such State touching in- 
terest. The court presumes the common law to be in 
force in such other State of the United States with 
perhaps an exception or two; that law established no 
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Illustrations. 


I. An action was bronght in New York on a 
policy of life insurance which contained a forfeit- 
ure claim if the insured should die in the known 
violation of any law of any State or of the United 
States. The insured was killed in Louisiana, 
while attempting to take the property of another 
by force to satisfy a debt. This being a violation 
of law by the common law of New York, the pre- 
sumption was that it was so in Louisiana.? 


II. An action is brought in Missouri on a sight 
bill of exchange drawn in New York. Days of 
grace upon such bills have been abolished by 
statute in Missouri. The presumption neverthe- 
less is that in New York grace is still allowed as 
at common law.® 


III. A brings an action in New York on a pol- 
icy of insurance made in New Jersey on the life 
of B, in which he had no interest. A cannot re- 
cover, for such an insurance was invalid at com- 
mon law, and will be presumed to be also invalid 
in New Jersey.‘ 


IV. An action is brought in Massachusetts ona 
contract made by an attorney at law in New 
York to conduct a litigation in consideration of 
receiving ten per cent. of the amount recovered. 
The presumption is that such a contract is void in 
New York.5 


V. Inan action brought in California on a 
judgment obtained in New York, interest was 
claimed. Held, that interest could not be recov- 
ered without showing that the law of New York 
allowed interest. The common law did not, and 
that law would be presumed to be in force in New 
York.* 


VI. A will made in Georgia is before the 
courts of Alabama. The words “surviving chil- 
dren’? are to be construed. The construction 
given to these words by the decisions of the Ala- 
bama courts is presumed to be the construction 
which the words would receive in Georgia.’ 


VII. To apromissory note made in Kentucky, 
and sued on in Illinois, the plea is made that 
there was a want of consideration. Itis objected 
that the plea is bad in not alleging that want of 
consideration is a good defense to a note by the 
laws of Kentucky. The pleads held good as this 
will be presumed.® 


rate of interest, and hence we presume the contract 
valid, according to existing law, when and where it 
was made.’’ Buckingham v. Gregg, 19 Ind. 401 (1862) ; 
Mendelhall v. Gately, 18 Ind. 150 (1862). 

2 Bradley v. Mutual Benefit Life Ins. Co. 3 Lans, 
841 (1870). 

% Lucas v. Ladew, 28 Mo. 342 (1859). 

4 Ruse v. Mutual Benefit Life Ins. Co. 23.N. Y. 517 
41861). 

5 Thurston y. Percival, 1 Pick. 415 (1823). 

6 Thompson v. Morrow, 2 Cal. 99 (1852). 

7 Sharp v. Sharp, 35 Ala. 574 (1860). 

8 Crouch v. Hall, 15 Ill. 263 (1853). 





VIII. A limitation over by deed after a life es- 
tate of personal property madein Virginia is 
sought to be enforced in North Carolina. The 
attempt fails for the presumption is that such a 
limitation is void in Virginia.® 


IX. Inanaction in Alabama, on a promissory 
note the question arose whether a promissory 
note is negotiable in Georgia. Promissory notes 
being negotiable by the common law, the pre- 
sumption is that it is.2° 


X. A married woman claims in the courts of 
Arkansas a sum of money derived from the sale 
of her property in Tennessee. At common law 
this belonged to her husband. The presumption 
is that it is so in Tennessee and the married wo- 
man suing in Arkansas cannot recover." 


XI. The question in Kentucky is whethera 
note executed in Maryland is usurious by the laws 
of that State. There is no presumption that it is but 
the statute must be proved.” 


XII. A contract made in Pennsylvania is sued 
onin Kentucky which at common law would be 
champertous. The presumption is that it is void 
in Pennsylvania. 


XII. In Alabama an action is brought by a 
sole distributee of the property of an intestate in 
Mississippi. At common law the title to the per- 
sonul property of an intestate is cast upon his 
personal representative and not upon his next of 
kin. Such will be presumed of the law in Missis- 


sippi." 

XIV. A marriage de facto is proved. The 
presumption is that it is according to the laws of 
the country where it took place. 


In case I it was said: ‘‘In the absence of 
proof we are justified in presuming the law of 
Louisiana to be the same with the law of this 
State, and that whatever would be a violation 
of the law here may for the purposes of this 
case be considered a violation of the law 
there. * * * Thatthe act committed by 


9 Griffin v. Custer, 5 Ired. (Eq.) 413 (1848). 

10 Dunn v. Adams, 1 Ala. 527; 35 Am. Dec. 42 
(1840). 

li Hydrick v. Burke, 30 Ark. 124 (1875); Smith v. 
Peterson, 63 Ind. 243 (1878). 

12 Greenwade v. Greenwade, 3 Dana, 497 (1835); 
Forsyth v. Baxter, 3 Ill. 9 (1839). 

13 Miles v. Collins, 1 Met. (Ky.) 311 (1858). 

14 Reese v. Harris, 27 Ala. 301 (1855). 

15 Raynham v. Canton, 3 Pick. 293 (1825). In Corn 
vy. Kinney 120 Mass. 387 (1876) on an indictment for 
bigamy it was said: ‘‘The law of Ireland, being a for- 
eign law is matter of fact of which our courts have no 
judicial knowledge without proof, and no proof of it 
was introduced at the trial. A marriage solemnized 
by a priest and under which the parties have coha- 
bited as husband and wife is prima facie a valid mar- 
riage everywhere.’’ And see U.S. Jennegan,4 Cranch, 
Cc. C. 118 (1880); Hynes v. McDermott, 82 N. Y. 44 
(1880). 
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the insured was a violation of the law, there 
can be no doubt.’’ 

In case IV Parker, C. J., said: ‘‘It has been 
suggested that as the contract was made in 
reference to a suit pending in New York 
it is no breach of the laws of this State, for 
it may be that a similar contract would be 
good by the laws of New York, we having no 
evidence that there is any law of that State 
against champerty or that such a contract as 
this would constitute the offences. But if 
maintenance or champerty is malwm in se and 
an offense at common law it is to be pre- 
sumed without any statute that the same law 
is in force there. It certainly would be a 
violation of the comity due to a sister State 
to uphold a contract which would be void 
here merely because the mischief contem- 
plated was to be executed there. As well might 
an action be maintained upon a promise the 
consideration of which was the commission of 
an assault and battery in New York.’’ 

**As a general rule’’ it was said in case VII, 
“courts will not take judicial notice of the 
laws of another country, but they must be 
alleged and proved as facts. Especially is 
this the case as to statutes and local usages 
of such country. But the rule is not with- 
out qualification. In the absence of all proof 
to the contrary the common law is presumed 
to prevail in the States ofthe union. Ona 
common law question the courts of one State 
will assume that the common law is in force 
in a sister State. By the common law a 
want of consideration is a good defense to a 
note in the hands of a payee or an endorsee 
after maturity. The presumption here being 
that the common law prevails in Kentucky 
the makers have a perfect defence to the 
note.’’ 

In case VIII it was said: ‘‘By the common 
law such a limitation of a chattel by a deed is 
void for the life estate consumes the entire 
interest. We presume the common law pre- 
vails in that State until the contrary appears.’’ 

‘There is no proof,’’ it was said in case 
IX, ‘what the law of Georgia is, or whether 
there has been by statute any change of the 
common law which we judicially know ob- 
tains in all the States of the Union, and in 
the absence of such proof we will presume 
that the common law prevails. Though some 
doubt was at one time thrown over the ques- 
tion by the scruples of Lord Holt, it is now 





generally conceded that promissory notes were 
negotiable at common law; such being the 
case, and presuming as we must that such is 
the law of the State of Georgia, the declara- 
tion which treats this note as an instrument 
negotiable by the law merchant is correct.’’ 

In Case XI it was said: ‘‘Each State has 
its own peculiar statutes on the subject of in- 
terest as well as usury. In some of the 
States a greater rate of interest may be re- 
served by special contract on the loan of 
money than is collectable on ordinary bonds 
or notes, and in others a much higher rate of 
interest may legally be reserved than is sanc- 
tioned by the laws of Kentucky; and in oth- 
ers there are no prohibitory statutes against 
usury. What may be the legal rate of inter- 
est in Maryland, and whether any, and if any, 
what laws existed in said State against usury 
at the time when said contract was made this 
court cannot judicially know. These are 
facts to be averred and proven like other 
facts. And as in this case they are neither 
averred nor attempted to be proven, this 
court are not warranted in concluding that 
the note was executed on a contract for a 
loan of money in violation of any law of said 
State.’’ 

In Case XII it was said: ‘‘The court will 
presume, until the contrary is alleged and 
proved, that the common aw is yet in force 
in the State of Pennsylvania. The plaintiff, 
in attempting to manifest his right to a part 
of the judgment exhibits a contract void by 
the commonlaw. * * * * * It is pos- 
sible that the common law has been altered in 
Pennsylvania by statute and that the contract 
under which the plaintiff claimed was not 
void. We find in the record a deposition 
tending to show that this is true. If it be 
true that such change has been made by stat- 
ute, the fact should have been stated in the 
petition and then proved.’’ 


RULE II.—Acts which are criminal by the 
law of the forum and are malum in se, will be 
presumed to be crimesin a foreign State or 
country. 
Illustrations. 
I. The question is in Massachusetts whether 


an assault on the person is a crime in Louisiana. 
The presumption is that it is. 


16 Cluff vy. Mutual Benefit Life Ins. Co. 13 Allen 308. 
(1866). 
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ll. Ais proved to have robbed B while in 
France, and to have killed C while in England. 
The question arising in a proceeding in the courts 
of an American State, the presumption is that 
these acts were crimes by the laws of France and 
England respectively.” 

IlI. In the course of a proceeding in the 
courts of an American State, the question arises 
whether C,who sold goods on Sunday in England, 
and D, who sold liquor in Scotland without a li- 
cense have been guilty of criminal acts. The 
American courts will refuse to presume that they 
have. 


Robbery, larceny and assaults upon the 
person which are criminal offenses by the 
common law, and the laws of all civilized 
countries, wilt in one State be presumed to b> 
crimes in another.19 


RULE IlI.—The term ‘another State or 
eountry’’ within Rule I does not (in the United 
States) include a State or country which has 
never been subject to the common law of En- 
gland (a) or a tribe or nation uncivilized (B). 


Illustrations. 
A. 

I. Anaction is brought in Missouri to recover 
damages for breach of a parol promise made in 
Texas to acceptcertain drafts. Such a promise 
was valid at common law, but is not enforceable 
under the Missouri statute. The court cannot 
presume that the common law is in force in Texas 
and the plaintiff fails.” 

II. In a dispute concerning property in the 
New York courts, the law of Russia as to husband 
and wife is in question. Thereis no presumption 
that the common law of New York in this question 
prevails in Russia. 

In case I it was said: ‘‘Counsel for the 
plaintiff ask us to presume in the absence of 
evidence that the common law is in force in 
Texas. This presumption can only be in- 
dulged with reference to those States which 
prior to becoming members of the Union 
were subject to the laws of England. Texas 
was a part of the Spanish possessions on this 
continent, and if the common law ever pre- 
vailed there or now prevails there it must be 
by virtue of some statutory provision of 
which we cannot take judicial notice.’’ 

In a New York case”? Kent, C. J., said: 

17 Ibid. 

18 Ibid. 

19 Tbid. 

2 Flato v. Mulhall, 72 Mo. 522 (1880). 

31 Savage v. O’ Neil, 44 N. Y. 298 (1871) overruling 
8. C. 42 Barb. 374 (1864). And see Owen v. Boyle, 15 


Me. 147 (1838) ; 32 Am. Dec. 143. 
2 Thompson v. Ketcham, 8 Johns. 190 (1811). 





‘*The court cannot know ex-officio what are the 
rights and disabilities of infants or when in- 
fancy ceases by the provincial law of Jamaica. 
These questions depend much upon munici- 
pal regulations and what the foreign law is 
must be proved as a matter of fact.” 


Illustrations. 
B. 

I. A person acting in the Creek Nation of 
Indians as an administrator claims in Arkansas 
to have sold certain property under such power. 
The court will not presume that the common law 
in this respect is the law of the Creeks.™ 


‘*If this had been an administration in a sis- 
ter State’’ it was said in case I ‘‘in the absence 
of the statute laws of the State, we should 
hold as we repeatedly have, that the common 
law was in force under which the power and 
duties of the administrator would be deter- 
mined. * * * But weare not prepared to 
say that we will presume the existence of the 
common law in a semi-civilized nation of In- 
dians, acting under usages and customs of 
their own.”’ 


RULE 1V.—Where one State or country 
adopts the statute of another State or country 
which he received a judicial construction in 
that country, such construction is presumed to 
have been adopted with the statute. 


Illustrations. 


I. An English statute (9 Annec. 14) relating to 
gaming had been construed by the English courts 
to include horse-racing under the words ‘other 
games.”’ The State of [Illinois subsequently 
adopted this statute. The presumption in the Il- 
linois courts is that this construction was adopted 
with the statute.* 


St. Louis, Mo. 


%In Mostyn v. Fabrigas Cowp. 174 (1774), Lord 
Mansfield said: But it is objected that supposing the 
defendant to have acted as the Spanish Governor 
was empowered to do before, how is it to be known 
here that by the laws and constitution of Spain, he 
was authorized so to act. The way of knowing for- 
eign laws is by admitting them to be proved as facts, 
and the court must assist the jury in ascertaining what 
the law is. For instance, if there is a French settle- 
ment, the construction of which depends upon the 
custom of Paris, witnesses must be received to ex- 
plain what the custom is, as evidence is received of 
customs in respect to trade. So in the supreme resort 
before the king in council, the Privy Council deter- 
mines all cases that arise in the plantations, in Gibral- 
ter, or Minarca or Jersey or Guernsey, and they in- 
form themselves by having the law stated to them. 
And see Male v. Roberts, 3 Esp. 163, (1802). 

2t Duval v. Marshall, 30 Ark. 230 (1875). 

2% Tatman v. Strader, 23 Ill. 493 (1860); and see 
Shrofshire v. Glasscock, 4 Mo. 536. 


Joun D. Lawson. 
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EVIDENCE — REPUTATION — ADMISSIBIL- 
ITY. 





HENSON v. STATE. 





Maryland Court of Appeals, June, 1884. 


Upon the trial of an indictment for keeping a bawdy- 
house, evidence of the general reputation of the house 
is incompetent to prove the charge. 


L. Hochheimer, T. C. Ruddell, EZ. R. Davis, for 
plaintiff in error; Attorney General Roberts and EZ. 
H. Gans, for defendant in error. 

MILLER, J., delivered the opinion of the court: 

The indictment against the appellant contains 
two counts. The first, with the usual appropriate 
averments in such cases, charges that on the Ist 
of April, 1883, and on divers other days, between 
that day and the taking of the inquisition, he kept 
and maintained ‘-a certain common bawdy- 
house.’’ And the second charges him, in the same 
manner, with having kept, during the same period, 
“a certain common ill-governed and disorderly 
house.”’ 

At the trial, upon the plea of not guilty, the 
State, to maintain the issue on its part, proved and 
gave in evidence that the character of the house 
specified in the indictment, in the community in 
which it was situated, was that of a common baw- 
dy-house,or house of ill-fame,during the time men- 
tioned in the indictment. The traverser objected 
to the admission of this testimony, but the court 
overruled the objection and allowed the evidence 
to go to the jury. To this ruling the traverser, by 
his counsel, excepted, and the jury having ren- 
dered a verdict of guilty, he has appealed. 

The question is thus distinctly and sharply pre- 
sented whether, under the first count in this in- 
dictment, evidence that the character of the house 
in the community in which it was situated, was 
that ef a common bawdy-house or house of ill- 
fame, is admissible as tending to prove that the 
traverser was guilty of the crime which that count 
charges him with. Counsel on both sides have, 
with commendable diligence, collected in their 
briefs all the authorities bearing upon the subject, 
and they certainly present much conflict and di- 
versity of judicial opinion and decision. They 
consist altogether of cases decided by the courts 
in this country, and of the conclusions drawn 
therefrom by our own American text-writers. No 
English decision is referred to, and we are not 
aware that the question has ever been decided by 
an English court; and in considering the question 
as it arises in this State and in this case, it must 
‘be remembered that the indictment is for a com- 
mon-law offence, there being no statute in Mary- 
land, as there is in many other States, upon the 
‘subject of bawdy-houses. At common-law a 
‘sbawdy-house”’ or a ‘“‘house of ill-fame,’’ in the 
‘popular sense of the terms, is a species of dis- 
orderly heuse, and is indictable as a nuisance; 3 
“Greenl. Ev., sec. 184; Wharton’s Crim. Law, sec. 
2392. Hence, this indictment charges that the 





acts and conduct specified and set out therein are 
“‘to the great damage and common nuisance of all 
the liege inhabitants of said state there inhabiting, 
residing and passing.’”’ The offence does not con- 
sist in keeping a house reputed to be a brothel or 
bawdy-house, but in keeping one that is actually 
such. 

In the States which have statutes upon the sub- 
ject the decisions turn, in a great measure, upon 
the construction and particular language of those 
statutes, and of course, to that extent, can have 
little or no application to the question as it is pre- 
sented in this case. In others a distinction is 
drawn between the terms ‘“bawdy-house’”’ and 
‘shouse of ill-fame,’? and they hold that where 
the latter terms are employed they are to be taken 
in their strict etymological sense, and that they 
put directly in issue the fame or reputation of the 
house itself; and hence it is both permissable and 
necessary to prove that reputation in the only way 
in which it can be proved. Others, again, ignore 
this distinction and hold the terms to be synony- 
mous. 

In speaking of all these authorities, Mr. Bish- 
op, after stating the proposition in which they all 
agree (and to which we assent) that it is compe- 
tent in all such cases to prove by reputation the 
character for lewdness of the inmates of the 
house and of those who frequent and visit it, 
though such evidence pertains, in a certain sense, 
to hearsay, says: ‘Some carry this doctrine a 
step further and accept the reputation of the 
house for bawdy as competent evidence, prima 
facie, that it isa bawdy-house. Others, and prob- 
ably the majority, reject the evidence, in accord- 
ance with the humane principle, that a man shall 
not be condemned for what his neighbors say of 
him.’ 2 Bish. Crim. Prac., secs. 112-13. Andin 
our opinion a majority of the best considered de- 
cisions do hold, and upon correct principles, that 
such evidence is not admissable in cases like this 
at common law. Thus in Caldwell v. The State, 
17 Conn., 467, Storrs, J., speaking for the court in 
an extremely well-reasoned opinion, after hold- 
ing that upon the proper construction of the Con- 
necticut statute under which the prosecution was 
had,it was necessary for the prosecution to prove,in 
the first place, the general reputation of the house, 
and, in the next, its actual character as a brothel, 
and that such reputation of the house could be 
proved, like any other fact, by the testimony of 
witnesses having knowledge of its existence, and 
in the same manner as the reputation of a per- 
son for truth or any other quality is proved, 
distinctly says: ‘Testimony as to the reputation 
of the house would be clearly inadmissible for 
the purpose of proving that it was in truth a 
brothel, and such testimony, if offered for ‘that 
purpose, would be obnoxious to the objection that 
it is mere hearsay.”’ 

So in the more recent case of State v. Boarman, 
64 Maine 523, where the statute, among other 
things, declared that ‘‘all places used as houses of 
ill-fame, resorted to for the purpose of lewdness 
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or gambling, are common nuisances, and, there- 
fore, in this respect, merely re-enacted the com- 
mon law, a party was indicted for keeping a house 
of ill-fame, and the question was distinctly pre- 
sented whether evidence of the reputation of the 
house as being a bawdy-house was admissible. 
The court, after holding that the offense charged 
was that of a common nuisance, that the terms 
‘house of ill-fame’and ‘bawdy-house’ are synony- 
mous,and that the gist of the offence consists in the 
use and not in the reputation of the house, deci- 
ded that the testimony was inadmissible, because 
it was mere hearsay evidence, and that on trial of 
an indictment for a nuisance itis not admissible to 
show that the general reputation of the subject of 
the nuisance was that of a nuisance. The judg- 
ment in that case was reversed because of the er- 
ror in admitting such evidence, and all the judges 
concurred in the curt remark or nete of Judge 
Peters, but the house must be proved to be a house 
of ill-fame by facts and not by fame.”’ 

And in the still more recent case of Toney v. 
The State, 60 Ala., 977, it was held that under an 
indictment for keeping a bawdy-house, evidence 
of the general reputation of the inmates of the 
house, but not of the house itself, is admissible for 
the prosecution. 

A similar ruling was made in State v. Lyon, 39 
Iowa, 379, where the indictment was for “‘leasing 
a house for the purposes of prostitution and lewd- 
ness.”’ 

In the District of Columbia, where the common 
law on this subject prevailed, two cases arose di- 
rectly involving the admissibility of such evi- 
dence. The first was that of United States v. 
Gray, 2 Cranch, C. C. 675, (decided in 1826), 
where the testimony was admitted (the Chief 
Judge, Cranch, doubting). But this decision was 
overruled by the second aad subsequent case of 
United States v. Jourdaine, 4 Cranch, C. C. 384, 
(decided in 1833) in which Thruston, J., is re- 
ported to have changed his opinion since the case 
of United States v. Gray; and a majority of the 
court held the evidence inadmissible, thus set- 
tling the law for that court upon this question, 
for the only point decided in United States vy. 
Stevens, 4 Cranch C. C. 341 (which has sometimes 
been referred to as sustaining the admissibility of 
such evidence), was, that the general reputation 
of persons who frequented the house was admis- 
sible. 

When the charge is simply that of ‘“‘keeping a 
common, disorderly house,” the authorities, al- 
most without exception, exclude this species of 
evidence, and hold that the nuisance must be 
shown as an existing fact and not by evidence of 
reputation. 

These decisions all rest, as it appears to us, up- 
on the elementary rule of evidence which excludes 
hearsay testimony. The common law is studious- 
ly careful to exclude such testimony, and does 
not allow its intreduction in order to convict par- 
ties on trial for common-law offenses. We take 








it to be clear that a man’s general bad character 
or reputation cannot be brought up against him 
when he is on trial for a specific crime, unless he 
first opens the way by an attempt to prove his 
good character; and we hold it to be generally 
clear that the fact that a crime has been committ- 
ed cannot be proved by common rumor or general 
repute. The decisions which hold this evidence 
admissible (when they are not founded on the 
language or interpretation of a statute) seem to 
rest its admissibility mainly upon the ground of 
necessity, or rather the difficulty of obtaining di- 
rect evidence, because the operations of such 
houses are necessarily shroudedin secresy. But 
when it is open to the prosecution to prove the 
general bad character for chastity of the female 
inmates of the house, that it is frequented by re- 
puted strumpets, and that men are seen to visit it 
at all hours of the night as well as the day, we do 
not think there can be any very great difficulty in 
obtaining sueh direct evidence as wiil warrant a 
jury in convicting. If, however, such difficulty 
or necessity does in fact exist, a remedy can be 
easily and speedily provided by legislation chang- 
ing rules of evidence for such cases. It is not the 
province of the courts to change or relax those 
rules in order to facilitate convictions in a partic- 
ular class of effenses. We cannot convert the 
common saying, ‘‘what everybody says must be 
true,’’ into a legal maxim, nor can we justify the 
introduction of such evidence upon the ground 
that it will do no harm, because it may very rare- 
ly occur that a place acquires the general reputa- 
tion of being a bawdy-house without being one 
in fact. Until the legislature intervenes and 
prescribes differently, the same rules of evidence 
must govern the trial of a party accused of this 
offense which govern in all other criminal trials, 
and which have so governed from the time when 
trial by jury under the common law was first in- 
stituted. 

For these reasons we hold there was error in 
the ruling excepted to, and the appellant is there- 
fore entitled to a new trial. 


NotTe.—In Commonwealth v. Noonan, 38 Leg. Int. 
184, it was held that the prosecuting officer may aska 
witness as to the kind of people frequenting the 
house; and that the fact ‘‘that the house was fre- 
quented by noisy and disreputable people,’’ might be 
proved. In King v. People, 11 N. Y. Week, Dig. 892; 
s.C., 83 N. Y. 587, it is held that it is not essential to 
constitute a house a bawdy-house, that it should be so 
kept that the neighborhood is disturbed by the noise, 
or that the immoral practices should be open to pub- 
lic observation. 

In a recent case in Minnesota (State v. Smith, 12 N. 
W. Rep. 524,) evidence of the general reputation of 
the house to be a bawdy-house, was held to be admis- 
sible; at least, in aid of other evidence tending to 
show that the place was a bawdy-house in fact. 
Drake v. State, 14 Neb. 535, and People v. Wing, 61 
Cal. 380, in which latter case it was held that the 
character of the house, as a matter of fact, and not of 
opinion, was in issue, and evidence with regard to it 
was competent See, also, State v. Robertson, 86 N. 
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C. 628, where proof that the female members of a wit- 
ness’ family were not permitted, on aceount of the 
character of the house, to pass by it on their way to a 
Sunday-school, was admitted. 

It is not necessary to show that the house is a nui- 
sance to the whole neighborhood; it is enough to show 
that it is so kept as to be injurious to public morals. 
Berry v. People, 1 N. Y. Cr. 43; affirmed, Id. 57. 

In Dakota, evidence of the general reputation and 
character of a house is admissible, as tending to prove 
it tobe a bawdy-house. Territory v. Stone, 2 Dak. T. 
155. 





APPEAL—FLIGHT FROM JURISDICTION— 
DISSMISSAL. 





WARWICK v. STATE. 





Supreme Court of Alabama. 


When a person who has been convicted of a criminal 
offense takes an appeal to an appellate court and 
pending such appeal breaks jail and withdraws him- 
self from the jurisdiction of the court, the appeal 
will be dismissed on motion and not heard unless 
such fugitive again submits himself to the jurisdiction 
of the court by returning to the custody of the proper 
officer of the law. 


From Pike Circuit Court. 

SOMERVILLE, J., delivered the opinion of the 
court. 

In November 1883, the defendant was convicted 
of murder in the first degree, for which he was 
sentenced to the penitentiary for life. The pres- 
ent appeal is presecuted from this judgment, and 
since the filing of the transcript it is made to ap- 
pear to the satisfaction of the court, that the ac- 
cused has unlawfully escaped frem the custody of 
his jailor, and is now a fugitive from justice. 
The motion is made by the Attorney General, on 
behalf of the State, to dismiss the appeal unless 
the defendant submit himself to the jurisdiction 
of the court by returning to custody by the next 
ensuing term. 

The court is unanimous in opinion that the mo- 
tion is one eminently fit to be granted. This is 
upon a principle which is one of almost universal 
cognizance, that a writ of error, or appeal, will 
not be heard in criminal] cases, when the party 
suing it out has escaped from the jurisdiction of 
the court. Whart.(Cr. Pl. & Pr. (8th Ed.) sec. 
774a. 

The rule of procedure is so manifestly reasona- 
ble in its requirements as scarcely to need argu- 
ment for the vindication of either its wisdom or 
its justice. A prisoner who is in the custody of 
the law, and js under its sentence, brings himself 
in an attitude of contempt when he unlawfully es- 
capes from such custody and defies the authority 
of both the court and the law. By breaking 
loose from his jailor and fleeing from the juris- 
diction, it is not unreasonable that he should be 





adjudged to have waived, at least for the time be- 
ing, his right to be heard either by himself or his 
counsel. There is no rule of law which requires 
of courts that they should go through the empty 
and useless form of doing a nugatory thing. It 
would be a legal mockery to sentence one to be 
hanged who had fled the State and was beyond 
the seas. This is not upon the theory that the 
personal appearance of the accused in the appel- 
late court is necessary to confer jurisdiction—a 
rule of the common law which does not prevail 
either in this, or, perhaps, in any of the other 
American States. Archbolds Cr. Pl. & Pr. (Pom- 
eroy) p.622, note. It rather grows out of the fact 
that the necessary basis of al} criminal proceed- 
ings is the condition precedent that the accused 
must be in the custody and under the control of 
the court—either actual or constructive—before 
such tribunals of justice will undertake to sit in 
judgment upon questions involving his life or lib- 
erty. It is repugnant to every just conception of 
judicial proceedings, in the decent and orderly 
administration of justice, that the accused should 
occupy an attitude enabling him to accept or re- 
ject the judgment of a court according as it may 
coincide or conflict with the selfish promptings of 
his own option. Such a practice would be fraught 
with much of the evil resulting from the iniqui- 
tous conception of permitting a criminal to sit as 
judge in his own case. 

In Smith v. United States, 94 U. S. 97, it was 
very recently held to be clearly within the discre- 
tion of the appellate court to refuse to hear a 
criminal cause in error, where the convicted party 
had escaped. It was said by Chief Justice Waite, 
speaking for the United States Supreme Court: 
“If we affirm the judgment, he is not likely to 
appear to submit to his sentence. If we reverse 
it, and order a new trial, he will appear or not. as 
he may consider most for his interest. Under 
such circumstances we are not inclined to hear 
and decide what may prove only to be a moot 
case.”’ 

The same view is taken in McGowan v. People, 
104 Ill. 100, s. c.44 Am. Rep. 87, where it was 
held to be the better practice that ‘‘the cause shall 
not proceed to a hearing when the persons to be 
affected are not within the jurisdiction of the 
court to answer its judgment, but are in the atti- 
tude of fugitives from justice.”” While the per- 
sonal presence of the accused in the appellate 
court was deemed entirely unnecessary, it was 
declared that ‘“‘it would be idle for the court to 
proceed to determine the question presented, when 
the possibility of entorcing whatever judgment 
it might pronounce must depend upor the option 
of the fugitives to return into custody, or upon the 
remote chances of their ultimate recapture by the 
officers of the law.” 

In People v. Genet, 59 N. Y. 60; 8. c.17 Am. 
Rep. 315, where accused after being convicted of 
a felony, made his escape, the New York Court of 
Appeals declined to hear an application for a man- 
damus to compel the sealing of a bill of excep- 
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tions taken by him. The reason given was that a 
prisoner cannot be permitted to take any action, or 
to be heard in a criminal proceeding, after his es- 
cape from custody, so long as he remains at large. 
This ruling was not based on any statutory regula- 
tion, but was held to be a general rule of our crim- 
inal jurisprudence. ‘‘The whole theory of crim- 
inal proceedings,”’ say the court, ‘“‘is based upon 
the idea of the defendant being in the power, and 
under the control of the courtin person.”’ It was 
added, that, “‘in criminal cases, there is no equiv- 
alent to the technical appearance by attorney of 
a defendant in civil cases, except the being in ac- 
tual or constructive custody.”’ 

In State of West Virginia v. Connor, 20 W. Va. 
1, a like conclusion was reached after a general 
review of the authorities on this subject; the 
court announcing it to be clear, both upon prin- 
ciple and authority, that the motion made by the 
Attorney General to dismiss the cause should be 
sustained. It was said that the court ought not 
to do a nugatory act by hearing the appeal, inas- 
much as the appellant could not be compelled to 
submit to the decision in the event of its being 
adverse tohim. ‘‘He might thus be enabled,”’ 
say the court, ‘‘to defeat the ends of justice en- 
tirely, for he may be able to keep beyond the 
reach of the officers, until by death or removal of 
witnesses, or other causes, his conviction upon a 
second irial would be rendered improbable, if not 
impossible. As he has chosen to undertake to 
relieve himself by flight in contempt of the au- 
thority of the court and of the laws, he can not 
also invoke the aid of this court.”’ 

In Commonwealth v. Andrews, 97 Mass. 543, it 
was adjudged that an escaped convict had no 
right to have his exceptions heard in the appellate 
court—that by voluntarily withdrawing himself 
from the jurisdiction of the court by flight he had 
waived his constitutional right to be heard, either 
by himself or counsel, a hearing of the cause un- 
der such circumstances availing nothing. 

There are like rulings of numerous other courts 
of high authority holding to the doctrine that an 
escaped prisoner, who has been convicted of 
crime, shall not be permitted to prosecute an ap- 
peal to reverse the judgment of conviction, or be 
heard for any purpose, until he re-submits him- 
self to the custody of the law and the jurisdiction 
of the court. Wilson v. Com. 10 Bush. (Ky.) 526; 
Sherman v. Com. 14 Gratt. 677; Leftwich v. Com. 
20 Gratt. 714; Anon. 31 Me. 592; State v. Rippon, 
2 Bay (S. C.) 99; State v. Williams, 32 La. Ann. 
335; Ss. C. 36 Am. Rep. 272; People v. Redinger, 
35 Cal. 290; State v. Sites, 20 W. Va. 13. 

The rule recognized in all the foregoing cases is 
to grant the motion to dismiss on affidavits, show- 
ing the fact of the prisoner’s escape, without 
previous notice to the appellant or counsel. This 
is manifestly arule of necessity, and one as to 
which no objection can lie in the mouth of the 
fugitive, whose conduct has rendered it impera- 
tive upon the court. 

The case of Parsons v. State, 22 Ala. 50, is op- 








posed to these views, and must on this point be 
overruled. The case is obviously an anomaly in 
criminal jurisprudence, and was not well consid- 
ered, being entirely unsupported by authority. 
It is clearly a misconception of this ruling to sup- 
pose that it can properly be regarded as a con- 
struction of our statutes, which do not undertake 
to regulate the subject under discussion. No harm 
can possibly result by a departure from it, as 
nothing is involved in it but a rule of criminal 
proceeding. Itcan net be tolerated any more 
than supposed that convicts have deliberately 
broken jail upon the faith of any such infallible 
rule of procedure 

It is accordingly ordered that the motion to 
dismiss this cause be granted, unless it shall be 
made to appear, on the regular call of the docket 
of the Fourth Division, at the next ensuing term 
of this court, that the appellant has submitted 
himself to the jurisdiction of this court by return- 
ing to the custody of the proper officer of the 
law. 


NotTe.—In 5 Crim. L. Mag. 709, we find a deci- 
sion in June last by the Indiana Supreme Court re- 
ported to the same effect. The court in that case said 
in conclusion: ‘‘It is the constitutional right of the 
accused, in all criminal prosecutions, ‘to be heard by 
himself and counsel,’ but it must be held, we think, 
that he has noright to appear by counsel alone after 
he has escaped from lawful custody and is at large. 
Such has been the uniform holding of the courts of 
last resort in other jurisdictions, and it meets our full 
approval. Sherman v. Commonwealth, 14 Gratt. 
(Va.) 877; Leftwich’s case, 20 Gratt. (Va.) 728; Com- 
monwealth v. Andrews, 97 Mass. 543; People v. Gen- 
et, 59 N. Y. 80; 8. c. 17 Am. Rep. 315; Queen v. Caud- 
well, 17 Q. B. 503; People v. Redinger, 55 Cal. 290; s. 
c. 36 Am. Rep. 32.’’ Sargent v. State, 5 Crim. L. 
Mag. 209. 

From a note to the case from the pen of W. W. 
Thompson, Esq., of Crawfordsville, Ind., we extract 
the following: 

In Rex v. Teal, 11 East 307, two persons were 
jointly indicted for a misdemeanor, and were tried to- 
gether and convicted, and uponan offer by one of 
them, who was then in court, to move for a new 
trial, the court inquired if both were present, and be- 
ing informed that one was absent refused to permit 
the motion to be made, because a new trial could not 
be granted to one without granting it to the other also. 
See Queen v. Caudwell, 17 Q. B. 503. 

It will be observed that in the case last cited the 
same rule was applied to a misdemeanor case as was 
applied in the Illinois case, which was evidently a 
case of felony. Most or all of the cases are cases of 
felonies. In State y. Rippon, 2 Bay (S. C.) 99, it was 
held that whenever corporal punishment was either 
probable or certain the defendant shoul! be in the 
power of the court before they proceeded to hear a 
motion for a new trial; and the court refused to hear 
an argument on the motion, but directed a bench 
warrant be issued, that the defendant might be ar- 
rested and punished pursuant to the judgment. 

In Maine the court declined to hear argument until 
the defendant was brought into custody. This is 
probably the earliest case in the United States. Anon. 
81 Me. 592. 

Where an appeal is taken to a higher court, and the 
defendant is not required to personally appear before 
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the appellate court, the fact of the escape is usually 
brought to the court’s notice by affidavit filed by the 
prosecution. See People v. Redinger, 55 Cal. 290; s. 
Cc. 36 Am. Rep. 32. Probably the court would take no- 
tice of the escape, since the court cannot try the case 
in the absence of the defendant from custody. State 
v. Wright, 32 La. Ann. 1017; 8s. c. 36 Am. Rep. 274; 
Sherman v. Commonwealth, 14 Gratt. (Va.) 677. In 
Commonwealth v. Andrews, 97 Mass. 543, the attor- 
ney-general suggested to the court that tue defendant 
had escaped and was at large. 

A provision of the constitution, that the defendant 
has a right to be heard in person or by counsel, does 
not entitle the defendant to appear by counsel when 
he has escaped. Commonwealth v. Andrews,97 Mass. 
543; People v. Genet, 59 N. Y. 80; s. c.17 Am. Rep. 
815. What to do with such a case the courts are not 
altogether agreed. In Commonwealth v. Andrews, 
97 Mass. 543, the court refused to hear the case upon 
its merits, defaulted the defendant and overruled the 
exceptions. In other cases the appeals, as in the 
principal case, were dismissed. Wilson v. Common- 
wealth, 10 Bush (Ky.) 526; Lunsford v. State, 10 Tex. 
App. 118. In the case of McGowan v. People, supra, 
the court entered an order, as we have seen, that the 
writ of error be dismissed by a certain time—by the 
first day of the next term, if the defendant did not 
appear by that time and surrender himself to the offi- 
cers of the court. Similar orders have been made in 
other cases, Sherman v. Commonwealth, 14 Gratt. 
(Va.) 677; State v. Connors, 20 W. Va. 1; People v. 
Redinger, 55 Cal. 290; s. c.,1Crim. L. Mag. 751; 36 
Am. Rep. 32. See Smith v. United States; 94 U. S. 97; 
State v. Siter, 20 W. Va. 18. In Leftwich v. Common- 
wealth, 20 Gratt. (Va.) 716, the court heard the case 
and passed upon it before it knew that the defendant 
had escaped; yet as the case was heard anf decided 
without such information the court deemed it proper 
not to set aside the judgment entered the day before, 
but permitted it to remain in full force and operation. 
In People v. Genet, 59 N. Y. 80; s. c. 17 Am. Rep. 
815, the defendant applied for a mandamus to compel 
the sealing of a bill of exceptions. He had escaped 
before making the application and was not then in 
custody. The application was not allowed. Same 
case below, 1 Hun. (N. Y.) 292. In Queen v. Chiches- 
ter, 17 Q. B. 504, on a motion for judgment against 
the defendant, who had suffered judgment to go by 
default on an indictment for nuisance, and without 
laches of the prosecution, the defendant went out of 
reach before he could be served with notice to appear 
for judgment; the court refused to pass sentence in 
his absence, although it appeared that the removal of 
the nuisance, which was to a public navigation, was 
important, and that the judgment of the court was 
wanted to authorize the abating of it. The court held 
that the remedy was by process of outlawry. 

On amotion in arrest of judgment, the trial court 
is not required to proceed unless the defendant is 
present. Commonwealth v. Bail,115 Mass. 133. But he 
has no right to be personally present at the hearing of 
a motion in his behalf for a new trial; and his absence 
will not invalidate a sentence subsequently passed 
upon him. If he has escaped, the court will dismiss 
the motion. Commonwealth v. Costello, 121 Mass. 
871; Rex v. Gibson, 2 Str. 968; s. C. Cunningham 29; 
2 Barnard, 412, 418. Contra, Hookerzv. Common- 
wealth, 13 Gratt. (Va.) 768. Nor is his presence nec- 
essary upon a writ of error to the appellate court, to 
give it jurisdiction. Donnelly v. State, 2 Dutch. (N. 
J.) 60. 

If the State has a right of appeal, the writ of error 
will not be dismissed when the State does appeal, al- 
though the defendant has escaped. People vy. Shar- 





key, 1 Hun. (N. Y.) 300. 

Where a convict sued out a writ of habeas corpus 
against the lessee of the penitentiary to secure his re- 
lease, and escaped before the hearing thereon, it was 
held that the proceeding should be dismissed, and 
that a fine should not be entered against such lessee 
for Lis failure to attend as a witness. Hamilton v. Flow- 
ers, 57 Miss. 14. 

An appeal cannot be taken from a judgment sen- 
tencing the defendant to death, after the sentence has 
been executed. State v. Brown, 1 Mo. App. 449. See 
Whitley v. Murphy, 5 Oreg. 328. 


~ 





RES JUDICATA — BASTARDY — ENTRY OF 
SATISFACTION —FRAUD-— POWER OF 
PROSECUTRIX TO MAKE ENTRY OF SAT- 
ISFACTION. 








STATE EX REL. CHURCH v. YOUNG. 





Supreme Court of Kansas, July 3, 1884. 


While an entry of satisfaction may be entered at any 
time before judgment in a bastardy prosecution, yet 
where such entry is procured by fraud, it is void and 
is no bar to a suit for support in another court. 


Appeal from Atchison County. 

Proceedings under the act providing for the 
maintenance and support of illegitimate children, 
chapter 47, Comp. Laws. 

In April, 1883, the relator, Angie T. Church, 
charged the defendant with being the father of a 
child of which she was then pregnant, before 
Drury, a justice of the peace of Atchison county, 
who issued his warrant upon which the defendant 
was arrested on April 15. While such proceeding 
was pending, relator and defendant appeared 
before the justice, and the release or satisfaction 
authorized in the 16th section of the act, was 
entered upon the docket of the justice. 

In September, 1883, after the birth of the child, 
the relator commenced these proceedings before 
Phelps, a justice of the peace of Atchison county, 
and on a trial he found that the child was a bas- 
tard; that defendant was its father, and ordered 
and recognized him to appear in the district court 
pursuant to the 5th section of the Act before men- 
tioned, and afterwards transmitted his proceedings 
to that court. The defendant filed in the district 
court his plea in bar, setting up by copy and 
proper allegations, the satisfaction entered on the 
docket of Drury, justice of the peace. The plain- 
tiff answered the plea, alleging that such satisfzc- 
tion was obtained by the wilfull, false, fraudulent 
and intentional misrepresentations and deceit of 
defendant. Defendant replied to this answer, de- 
nying all the material allegations of it, and alleg- 
ing that he paid the relator sixty dollars as full 
consideration for such satisfaction. 

It seems that on the night of March 12, 1883, 
defendant had an interview with complainant in 
Atchison, where she made her home, with a view 
to a dismissal of the prosecution. He asked her 
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what'she wanted him to do, and she said that the 
proper thing for him to do was to marry her; he 
replied that he could not do so at that time, for the 
reason that he was a married man and had a wife 
living. She expressed her surprise at this, when 
he added that he had never lived with his wife any 
length of time, that he found out that she was a 
bad woman, and was being supported by other 
men, and that he was going to get a divorce from 
his wife, and he would then marry the complain- 
ant. On the next evening another interview was 
had between them and their trouble was further 
talked over, but nothing more definite arrived at, 
the defendant still telling the complainant that he 
was married, but that he was going to get a di- 
vorce and would then marry her. On March 15th, 
1883, at the request of the complainant, the de- 
fendant had another interview with her, which 
was at the office of his attorneys. He then agreed 
to pay her $10 down, and $50 more in a few 
days and that after he got a divorce from his wife 
he would marry complainant and take care of her 
and the child, and she agreed to dismiss the pros- 
ecution. Hethen paid her the $10, and they 
went in company with one of her attorneys to the 
office of the justice, who at their request pro- 
duced his docket of proceedings, and the follow- 
ing was then and there signed by her in the pres- 
ence of the justice: 

‘I hereby dismiss this action and acknowledge 
that provision for the maintenance of the child of 
which I am pregnant has been made to my satis- 
faction. Dismissed at my cost, March 15, 1883. 
Signed, Angie T. Church. 

And the justice then wrote the proceedings in 
said case on his docket as follows, namely: 

‘The defendant and complaining witness ap- 
peared personally and after paying all costs, the 
complaining witness acknowledges that provision 
has been made for the child of which she is now 
pregnant to her satisfaction.” And thereupon 
said action was dismissed. 

About two weeks afterward defendant paid 
complainant said further sum of $50. About June 
1st, 1883, the complainant gave birth to the child 
before she left Atchison, and she paid for her 
board, and medical attendance and nursing, and 
thereby the meney which the defendant had fur- 
nished her was exhausted and she became indebt- 
ed in the further sum of about $50. 

Defendant is now and has never been married. 
From the time that he told her that he was mar- 
ried, until long after the dismissal of the case 
complainant believed that defendant was mar- 
ried, and at the time of the dismissal she believed 
that he would marry her after he obtained a di- 
vorce, but he never intended to do so. 

The complainant fully understood when she 
signed such acknowledgement, that it operated as 
a dismissal and settlement of the prosecution. 
She has never returned nor offered to return to 
defendant the sum of $60 paid to her nor any part 
thereof. But defendant has never married com- 





plainant nor offered to do so, and is unwilling to 
do so. 

The plaintiff excepted to the findings of fact 
and conclusions of law, which were against her, 
and filed a motion for a new trial which was over- 
ruled. The court rendered judgment upon the 
findings as follows: ‘It is therefore considered 
and adjudged by the court here, that the plea in 
bar of defendant be sustained and that this action 
be and the same is hereby dismissed and that the 
defendant Corman H. Young, be discharged, and 
that he go hence without delay. It is further or- 
dered and adjudged by the court here, that the 
complainant pay all costs herein taxed at $——, 
and that execution issue for the same.”’ 

Botsford and Cochran for the State; Everest and 
Wagner for defendant. 

Hurb, J., (after stating the facts). 

By the statute under which this proceeding was 
commenced, the right to prosecute the father ef 
a child, born, or likely to be born, a bastard, is 
with the mother of the child, and it is optional 
with her whether she wiil prosecute or not. 

After a prosecution is commenced the statute 
provides that it may be discontinued and dis- 
missed by an entry on the records of the court 
substantially as was done in the case before 
Drury, Justice of the Peace. We think the main, 
and probably only purpose of this entry on the 
records of the court was and is, that the records 
may show in what manner, and for what cause 
the proceeding was disposed of, and to show by 
what authority the court discharged the defend- 
ant. 

This entry of satisfaction, as between the rela- 
tor and defendant, is a contract, or the evidence 
of a contract, and as such is open to inquiry as to 
its consideration to the same extent and on the 
same grounds, and for the same causes as if it 
had been made without such proceedings and 
without the intervention of a court. And if its 
execution is shown to have been procured by the 
fraud of the defendant, may be set aside in the 
same manner as other contracts impeached for 
fraud. The entry of the satisfaction on the 
record of a court adds nothing to its sanctity or 
validity. 

We think it was not the intention of the legisla- 
ture in passing this statute, that the bare entry of 
the satisfaction on the records of the court should 
be an absolute bar to allother prosecutions for the 
same cause and purpose, no matter on what con- 
sideration or how the execution of it was procured, 
but that the intention was, that the rules of law ap- 
plicable to contracts and writing of like character, 
should be applied to it, and if found to be fraudu- 
lent, it might be set aside. 

The plaintiff in error, in answer to the pleain bar 
charged that the relator was induced to execute 
this satisfaction on the records of the justice’s 
court by the willful, fraudulent and intentional 
misrepresentations and deceit of the defendant 
made to her before its execution, and the conrt 
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below has found that these allegations are sub- 
stantially true, and further, found that such rep- 
resentations were made for the purpose of induc- 
ing the settlement of the suit against him, and 
the execution of the satisfaction on the records of 
the justice’scourt. That this entry of satisfaction 
was procured to be executed by fraud,we think the 
findings abundantly show, and having been so 
procured to be made, was and is void, and the 
court below by its conclusions of law and judg- 
ment should have so held and determined. 

Counsel for the plaintiff contends that the satis- 
faction provided for by the statute could only be 
made in the district court, after the proceedings 
were transferred to it. The section of the statute 
is too plain to admit of this construction. It is 
asfollows: ‘‘The prosecuting witness may at any 
time before final judgment dismiss such suit, if 
she shall enter of record an admission that provi- 
sion for the maintenance of the child has been 
made to her satisfaction.”’ This means that the 
entry may be made at any time before final judg- 
ment in any court in which the proceedings are 
pending. 

Therule of law that the consideration received 
under a contract claimed to be void for fraud, 
must be returned before it can be avoided, con- 
tended for by defendant’s counsel, is not disputed, 
but we think it does not apply to this case. The 
court below did not find that the sixty dollars was 
the consideration for the execution of the satisfac- 
tion by the relator, or that it was received by her 
for the maintenance of the child, and the law did 
not require the relator to return or offer to re- 
turn the sixty dollars in order to maintain this 
suit. 

The judgment is reversed and the cause remand- 
ed with instructions to the court below to enter 
judgment upon the findings in favor of the plain- 
tiff, and proceed to the trial of the case in the 
same manner as if the pleain bar had not been in- 


terposed therein. 
All the justices concurring. 
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1, ACTION—GAMING—MARRIED WOMAN. 
The wife has no right to sue to recover from the 
winner money lost by her husband at cards, al- 





though a statute authorizes any person to bring 
such action. Moore v. Settle, 8. C. Ky., 6 Ky. L. 
Rep. 124. 


2. ADMIRALTY—GENERAL AVERAGE. 

Where a ship sprang a leak on a voyage, and was 
compelled to put into port, and in order to repair 
the ship it was necessary to land the cargo, and 
after the repairs were executed, the ship was re- 
loaded and completed the voyage, the expenses 
incurred in respect of reloading, port charges, 
pilotage, and other claims subsequent to reloading 
were not chargeable to general average, and there- 
fore the shipowners were not entitled to recover 
contribution from the owners of the cargo in re- 
spect of such expenses. Svendsen v. Wallace, 
Eng. Ct. App. April 9, 1884; 50 L. T. N. S. 799. 


8. ATTORNEY’S FEES—MAY BE STIPULATED FOR IN 

Nore. 

A stipulation for reasonable attorney’s fees, in a 
promissory note, in the event of an action being 
instituted to collect the same, is valid and enforce- 
able against the maker of the note. Peyser v. 
Cole, 8. C. Oreg., March, 1884; 4 Pac. Rep. 520. 


4. BOND—DEFENCE—PLEA TO JURISDICTION. 

In an action for breach of a bond given in a suit in 
equity brought by a stockholder in behalf of him- 
self and other stockholders, the obligors can not 
defeat the action by pleading that the court had 
no jurisdiction of the suit in equity, because the 
bill failed to allege that the corporation had been 
requested and refused to bring the suit, the record 
made part of the plea showing that the defendant 
Was personally served and appeared in such suit, 
Hazard v. Griswold, U.8.C.C., D. BR. L., Aug. 
4, 1884; 21 Fed. Rep. 159. 


5. BoND—DURESS—SURETY. 

Duress at common law, when no statute is violated, 
is a personal defense, that can only be set up by 
the person subjected to the duress, and duress to 
the principal upon a bond will not avoid the obli- 
gation of the surety; at least, unless the surety, 
at the time of executing the obligation, is ignorant 
ofthe circumstances which made it voidable by 
the principal. Hazard v. Griswold, U. S.C. C. 
R. I. Aug. 4, 1884; 21 Fed. Rep. 178. 


6. CARRIER—‘‘ Risk NOTES’’—DELAY—LIABILITY. 

Where a shipper of freight by railroad signs a ‘ ‘risk 
note’’ whereby he frees the company from ‘‘all 
liability for loss or damage by delay in transit, ’’ 
etc., and the company thereupon carries the 
freight at a reduced rate, the shipper is bound by 
the contract and cannot recover for delay in deliv- 
ery. Manchester, etc. R. Co. v. Brown, Eng. 
H. L. 0 L. T. N. 8. 281, 18 Rep. 819. 


7. COMPROMISES—FAMILY—BINDING WHEN. 

Family compromises made in good faith, with full 
disclosures, by parties sui juris, are favored in 
equity, and will be sustained by the courts, al- 
though perhaps resting on grounds which would 
not have been considered satisfactory if the tran- 
saction had occurred between strangers. Wilen’s 
Appeal, 8. C. Pa. Feb. 4, 1884; 41 Leg. Int. 338. 


8. COPYRIGHT — FOREIGN PUBLISHER — AMERICAN 
ASSIGNEE—USE OF A NAME—RIGHT OF ACTION. 
The publisher of *‘Chatterbox,’’ in England, hay- 

ing assigned the exclusive right to use and pro- 
tect that name in this country, the assignee may 
maintain his action against any other person who 
undertakes to publish books under that name in 
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the United States. Hstesv. Williams, U. 8. C. C. 
8. D. N. Y. July 31, 1884; 21 Fed. Rep. 189. 


9. COVENANT AGAINST INCUMBRANCES — ILLEGAL 

Tax SALE. 

A tax deed of landis no incumbrance within the 
meaning of a covenant against incumbrances, the 
sale having been illegal for want of compliance 
with statutory requirements,and the tax purchaser 
having paid the taxes, extinguished them, and 
thus not even the tax was an incumbrance. Cum- 
mings v. Holt, 8S. U. Vt. Reporter’s Advance 
Sheets. 


10. CRIMINAL PLEADING—DUPLICITY. 

An indictment which charges defendant with selling 
whisky to divers persons charges many different 
offenses, foreach sale isa distinct offense and 
should be set out ina separate paragraph. Yost 
v. Commonwealth, S. C. Ky., May 14, 1884; 6 Ky. 


L. Rep. 110. 
11. DEED — BOUNDARY ON RIVER — EXTENT OF 
GRANT. 


A deed describing land as bounded by aline running 
**north-westerly to the river, thence north-east- 
easterly by the river shore * * * ,’’ conveys 
the land to the centre of the river, if the grantor 
owns itsofar. Sleeper v. Laconia, 8. C. N. H. 
Reporter’s Advance Sheets. 


12. DrvoRCE—LIABILITY OF HUSBAND FOR COUNSEL 

FEES—DEATH OF HUSBAND PENDING SUIT. 

1. Where a wife institutes suit for a divorce, and the 
husband dies before a decree is rendered, she can- 
not maintain a suit against the husband’s estate 
for the amount of the fees charged by her counsel 
in the suit. 2. Where it appears that there was 
good ground for the suit for divorce the counsel 
may themselves maintain such suit. Handy v. 
Stockbridge; McCurley v. Stockbridge Md. Ct. 
App. 13 Md. L. Ree. 


. 18. EVIDENCE —- PAROL —- CHANGING EFFECT OF 

BOUNDARY OF LAND ON RIVER. 

Evidence of a parol agreement between the grantor 
and grantee, at the time of a conveyance of land 
bounding upon ariver that the shore of the river 
shall be the boundary of the lot conveyed, is not 
admissible. Sleeper v. Laconia, S.C. N. H. Re- 
porter’s Advance Sheets. 


14, EXEMPTION—HORSES—ASSES. 

A jackass is exempt under the laws of a State as 
a horse exempt from execution. Robinson v. 
Rohertson, Tex. Ct. App. June 11, 1884; 4 Tex. L. 
Rev. 139. 


15. EXPERT TESTIMONY—CREDIBILITY AND WEIGHT. 
The testimony of experts is entitled to the same 
weight as that of others. Atchison, T. & S. Fe R. 
Co. v. Thul, 8S. C. Kan. July 3, 1884; Judges’ 
Head Notes. 


16. FaLsE IMPRISONMENT—ARREST OF INSANE PER- 

SON. 

The insanity of a person justifies his arrest without 
legal process in case of reasonable necessity. 
Kelleher v. Putnam, 8. C. N. H. Reporter’s Ad- 
vance Sheets. 


17. INSURANCE—FIRE—W AIVER—ESTOPPEL. 

The company by refusing to adjust the loss, and by 
remaining silent, is not estopped from setting up 
as a defence want of timely notice, as it is nota 
case where a defect, if pointed out, could be rem- 
edied. Donahue v. Ins. Co. 8. C. Vt. Reporter’s 
Advance Sheets. 





18. INTEREST UPON INTEREST. 

The claim to interest upon interest is regarded so 
far an equitable one that a note given for the pay- 
ment of it will be sustained and enforced as 
founded upon a sufficient consideration. AMathe- 
way v. Meads, S. C. Oreg. March 1884; 4 Pac. Rep. 
519. 


19. LEASE—‘*‘RATES’’—WHAT ARE. 

In a lease the landlord covenanted to pay all rates 
and taxes chargeable in respect of the premises 
exceptfor gas. Held, he was bound to pay the 
water rate. Direct etc. Co.v. Shepherd, Eng. H. 
Ct. Ch. Div.48 J. P. 550. 


20. PARTNERSHIP—CONFESSION OF JUDGMENT BY 

PARTNER IN FAVOR OF FIRM. 

One partner may become the debtor of the firm of 
which he isa member, and he may lawfully se- 
cure such debt in the same manner that he can 
secure any other creditor. His confession of 
judgmentin favor of the firm for such debt, if 
made bona fide, is good against subsequent lien 
creditors. Ziegler v. Hardwick, 8. C. Pa. April 
14, 1884; 41 Leg. Int. 338. 


21. RAILROAD—FREIGHT—DEMURRAGE. 

A railroad company is not entitled to demurrage for 
freight standing in its cars, unless by contract or 
by virtue of statutory law. Burlington etc. R. Co. 
v. Chicago etc. Co., 8. C. Neb. May, 1884; 18 Rep. 
810. 


22. SALE—WARRANTY— DUTY OF VENDEE. 

A manufacturer of steel having, in obedience to sev- 
eral orders from a customer, furnished the latter 
with steel of a certain quality, if, upon receipt of 
a subsequent order from the same customer for 
the same article, he supplies an inferior quality, 
he is liable upon his undertaking that the steel was 
of the quality ordered, and such liability is not 
lessened by the fact that the customer did not 
avail himself of his opportunity to test the steel 
before using it. Bagley v. Cleveland etc. Co. U. 
8.C.C., 8. D. N. Y. July 26, 1884; 21 Fed. Rep. 
159. 


23. TORT—ASSISTING IN DEFALCATION. 

If a bank teller knowingly assist the cashier or any 
other officer in embezzling the funds of the bank 
he will be civilly responsible for the loss to which 
he thus contributes. Dovell v. Hobart, N. J. Ct 
Err. June, 1884. 


24. WILL—DUE EXECUTION Ex FaCIE—ACKNOWL- 
EDGMENT OF SIGNATURE—FORGETFULNESS OF 
WITNESS. 

When a will is ex facie duly executed, and there is 
no suggestion of fraud, probate ought not to be 
refused merely because the persons whose names 
appear as attesting witnesses cannot, when exam- 
ined, recollect either having seen the testator sign 
the document, or that his signature was there be- 
fore they signed, and did not know the nature of 
the document which they were signing. Wright v. 
Sanderson, Eng. Ct. App. 51 L. T. N. 8. 769. 








QUERIES AND ANSWERS. 


QUERIES. 


87. A obtains judgment against B, and levies upor 
and sells real estate of C (in which B has no interest) 
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thereby casting cloud on C’s title and greatly injuring 
his credit. Can C recover damages from A? If so, 
what will be the measure? M. 





{ 88. Suppose A goes to the top of his house, for the 
purpose of removing an upright joist, on which is 
suspended a clothes-line, A, being in sucha position 
on the rouf that he is unable to see the bottom of a 
private alleyway, which passes by the house of A. A 
takes the joist from its fastenings and throws it down 
the private alleyway, (on which there is allowed oc- 
casional public travel) and hits B on his head, and B 
is instantly killed, Is A guilty of murder? 
Sandwich, Mass. E. 8. W. 





89. A, who is the owner of 50,000 acres of land, 
contracts to convey it to B, for building him a house. 
It is to be deeded to B by installments of a certain 
specified per cent. at certain steps of the work as it 
progresses. Now, pending the work, who is entitled 
to the possession and use of the unearned land? Noth- 
ing is said in the contract about use and po-session or 
either. Can B claim possession of any part of the 
land to which at the time he is not entitled to a deed 
to? Cite authorities. ARKANSAS. 





QUERIES ANSWERED. 


Query 26. [19 Cent. L. J. 177.] Dees a cross bill fail 
which seeks affirmative relief as to the other matters 
than those brought in suit by the original bill, yet 
properly connected therewith, when a demurrer to the 
original bill is sustained? B. E. B. 

Salinas City, Cal. 


Answer. This point may be found discussed 
in the opinion of Woods, J., U.S. S.Ct. Jan. 7, 
1884, in case of Chicago & Alton R. Co. vs. Union 
Rolling Mill Co. and cases cited in opinion. Abstract 
of opinion may be found in 29 A. L. J. 153. 

Rost. 8. BARR. 

Adel, Iowa. 





Query 28. [19 Cent. L. J. 196.] How should the courts 
of a State construe a devise of the remainder of an es- 
tate (real) to the ‘‘right heirs’’ of the testator, with 
reference to property within its jurisdiction, when the 
will is made in another State, where property of the tes- 
tator also lies,when the construction of the term “right 
heirs” differs in the courts of the States, will the form- 
er adopt that followed in the latter? 

Cul PHI. 

Savannah, Ga. 


Answer No. 1.’ A will devising real estate is gov- 
erned both as to construction and ceremonial of 
execution by the law of the place where the real es- 
tate is situated, 1Jar. on Wills, 1, and cases cited; 37 
N. H. 114; 47 N. Y. 389; 4 Kent 5138. 

SUBSCRIBER. 

CeSueur, Minn. 


§ Answer No. 2. In the absence of language in the 
will showing that the testator had in view, the law, or 
the usages and customs of the situs ‘‘the proper per- 
sons entitled to take under the designatio personarum 
is a point to be ascertained by the law of the place 
where the will is made, and the testator is domi- 
ciled;’’ Story on Conflict of Laws (7 Ed.) sec. 479e and 
479h, citing 4 Bush. (Ky.) 61. 
Jas. H. BROWN. 
Denver, Colo. 





Answer No. 3. While it is said in this query that 
the will was made in another State, it is not stated 
whether the testator was domiciled in such other 
State at the time the will was made. As in the view 
which I take of the question propounded his domicile 
cuts an important figure. I will assume that the tes- 
tator had his domicil in the State where the will was 
made. Then the rights of parties would be ascer- 
tained by construing the will according to the law of 
the State where it was made; otherwise it would be 
construed according to lex loci rei sitae. 

Ordinarily real estate is governed by the law of its 
situs. Washb. R. P. 408, Tiedeman R. P. sec. 664. 
Deeds and wills to be valid must be executed accord- 
ing to the laws of the State in which the land is sit- 
uate. Rorer on Inter-State Law 208; Lapham vy. Ol- 
ney, 5 R. 1. 4138; Hawley v. James, 32 Am. Dec. 623; 
Sneed v. Ewing, 22 Am. Dec. 41; U.S. v. Fox, 94 U. 
8. 315. In the case last cited the question was whether 
a devise tothe U. 8S. of lands situate in New York 
was valid. The court said ‘‘the question was to be 
determined by the laws of that State’’ and ‘‘that it 
was an established principle of law everywhere rec- 
ognized that the disposition of land, whether by deed, 
descent or any other mode, is exclusively subject to 
the government within whose jurisdiction the proper- 
ty is situated.’’ In Brine v. Ins. Uo., 96 U. 8. 627, it 
was said that the law of plave not only controls its de- 
scent, alienation and transfer, but also ‘‘exclusively 
controls the effect and construction of instruments in- 
tended to convey it,’’ citing McGoon v. Scales, 9 
Wall. 23, Jarman states the law substantially in the 
same way, 1 Jarm. on Wills 1-3. But Mr. Perkins, 
in the notes to his edition of Jarman questions the 
correctness of thatview. He says that while it is true 
that the law of the locality of the devised property 
governs as to the forms and solemnities to be regarded 
in reference to the validity and effect of wills of lands 
yet it does not necessarily follow, in the interpretation 
and construction of such wills, that the law of locali- 
ty will be followed. He cites approvingly 2 Greenl. 
Ev. sec. 671; Story Confl. Laws sec. 479h. Harrison v. 
Nixon, 9 Pet. 488, and other authorities. Greenleaf 
says that where the object in the interpretation of 
wills is merely to ascertain the testator’s intent,if the 
will was made at the place of his domicil, the general 
rule of the common law is that it isto be interpreted 
by the laws of that place. Story holds a like view. 
In Hamson v. Nixon, 9 Pet. 483, the testator who at 
different times lived in England and Pennsylvania, 
left a will giving his property to his ‘‘heir at law.’? 
Several persons claimed the property under that des- 
cription, and one brought suit to recover it. The oth- 
ers were made parties. The bill failed to state where 
the testator was domiciled when he made the bill. 
Hence the court reversed the case so that the bill 
might be amended and proof made of his domicil at 
the time the will was made. The court held that the 
testator was to be presumed to have made his will 
with reference to the laws of his place of domicil and 
that be intended as ‘‘his heir at law’’ him who would 
be heir by those laws. His view of the interpretation 
of wills seems to have been adopted in succession, etc. 
4 La. An. 5:2; Sale v. Saunders, 24 Miss. 24; Dannel- 
li, 4 Bush 51. In the absence of proofs to the contra- 
ry it has been held that the law of the place where the 
will would be presumed to be the same as that of the 
forum, in the following cases: McClellan v. Kennedy, 
8 Md. 220; Worrell v. Vinson, 5Jones, L. 91; Atkin- 
son V. Staigg, 13 R. I. 725 See Myricks Prob. 55; 
King v. Martin, 67 Ala. 177; Jewell-v. Wilmer, 1382 
Mass. 131; Ins. Co. v. Overhalt 6 C. L. 188. 


CROSBY JOHNSON. 
Hamilton, Mo. 
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Query 82. [19 Cent. L. J. 196.] A railroad 
company constructs its road through A’s land 
without objections from A, but without grant 
of right of way in proceedings of condemnation; 
afterwards A sells the;tract of|land toB. Can the lat- 
ter recover in ejectment, or can he institute condem- 
nation proceedings to recover damages, the statute 
authorizing such proceedings upon the part of an 
owner? 


Answer. If a’ comouny without onsent of the 
owner, bu d its track over land to,which it has no ti- 
tle, the owner may maintain ejectment. Walker v. 
R. Co., 57 Mo. 275. Butif the owner, pending pro- 
ceedings to assess damages for right of way, allows 
the company, without objections, to enter on the land 
and construct a road he cannot maintain ejectment. 
Provolt v. R. Co., 57 Mo. 256; Baker v.{R. Co. Id. 265; 
McAuley, v. R. Co. 83 Vt. 311. Mere failure to order 
the company off, or failing to promptly sue for dam- 
ages, will not operate as license to the company. 
Rusch v. R. Co., 54 Wis. 1386. The plaintiff was not 
bound to be present, either by himself or agent, and 
actively object to any trespass on his lands by an in- 
truder, in order to preserve and protect his rights. 
The mere information communicated to him in writ- 
ing and paying no attention to it cannot be tortured 
into an acquiescence, consent or license for the com- 
pany to proceed.’’ Walker v. R. Co, supra. So where 
a minor by his guardian protested against the compa- 
ny entering on his land and constructing a road, the 
company would be liable in trespass, and the minor 
would not be estopped by his silence after coming of 
age. New Orleans etc. v. Jones, 68 Ala. 48. Where 
a husband and wife encourage a company to construct 
aroad on the wife’s land, she could not (at le st 
during the husband’s lifetime) maintain ejectment 
for the land occupied. Kanagoy. R. Co. 76 Mo. 207. 
If the owner allows the company to use the road for 
ten years without claiming compensation he cannot 
maintain ejectment. Pryzbylowyckz v. R. Co. 3 Mc- 
Crary 586, s. Cc. 17 Fed. Rep. 492. If the company 
fails to pay the assessed damages ‘‘equity would un- 
questionably interfere if necessary and place the road 
in the hands of a receiver until the damages were paid 
from the earnings.’’ Provolt v. R. Co. supra. In 
Hosher v. R. Co. 60 Mo. 829, the plaintiff knew they 
were building the track outside of a right of way 
which he gave the company, but made no objection, 
and said that he would demand damages. Held that 
he could not afterward treat their entry as wrongful. 
In Hubbard v. R. Co., 63 Mo. 68, plaintiff had granted 
a right of way in consideration that a depot should be 
located on his land. , The company made its road over 
the right of way, but located the depot on other lands. 
The action was trespass for entering without leave, 
etc. Held that it could not be, maintained; that he 
should have sued on contract for damages; and that 
the company in action on contract,would not_ be enti- 
tled to have benefits set off against damages. See also 
Taylor v. R. Co., 25 Iowa, 371; R. Co. v. Hopkins, 18 
Kan. 494. In Baker v. R. Co. supra, the company, by 
the conditions of the grant of right of way was to fence 
the road and put in cattle guards within a given time 
after the road was completed. It built the road, but 
failed to fence and put in cattle guards. The grant of 
the right of way was placed in the hands of another to 
be delivered when its terms were complied with. It 
was never delivered. Baker brought ejectment. Held 
that it would not lie. His remedy would be an action 
for,specific performance or for damages, or he could 
build the fences and charge the company therewith. 
So if the company failto pay additional damages al- 
lowed on appeal from the assessment of the commis- 
sioners, it may be restrained by injunction from using 





the land until such damages are paid. Evans v. R. 
Co., 64 Mo. 458; Irish v. R. Co., 44 Iowa 3880: see 
Purinton v. R. Co. 46 Ill. 297; Hall v. Pickering, 40 
Mo. 548; Tennessee etc. v. Adams, 3 Head 596; Davis 
v. R.-Co., 12 Wis. 16; Stewart v. R. Co., 7 Smed. & 
M. 568; High on Injunc. § 625. A party who wrong- 
fully enters on land and constructs a track, does it 
subject to the right of a mortgagor to sell, for the 
payment of his debt, both the land and track, although 
the entry and track building were done with the 
mortgagor’s consent. Price v. Weehawken, etc., 31 
N. J. Eq. 81; Merriam v. Brown, 128 Mass. 391. Yet 
in Breed v. R. Co., 71 Mass. 470, note, it was held 
that the mortgagor was entitled to damages to the 
same extent as if no mortgages had existed. 
Hamilton, Mo. CROSBY JOHNSON. 





Query 35. [19 Cent. L. J. 219.] In the absence of 
a statute can a married woman be appointed an ad- 
ministratrix? What was the rule at common law? 

T.C. 


Answer No.1. In most of the States she cannot be 
unless expressly authorized by statute. The rule at 
common law was that femes covert may take adminis- 
tration with the consent of their husbands but not 
otaerwise, unless such husbands reside out of the 
country. See 3 Redfield on the Law of Wills, 88, 
Par. 17, Note 52. R. B. TRIPPE. 

Atlanta, Ga. 


Answer No. 2. A married woman can be appointed 
an executrix or administratrix only upon the consent 
of the husband and payments made to her in such po- 
sition without his assent are not valid. See Schouler’s 
Domestic Relations Section 87 and authorities cited. 

B. B. B. 

Mobile, Ala. 
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Were it not for che fact that we desired to pub- 
lish something else in this number, we should re- 
print the title page of this book. This work is one 
of value to the Pennsylvania practitioner, but of 
very little utility to those practicing outside of 
that State. It is a well arranged collection of the 
corporation laws of the State, and of opinions of 
the Attorney Generals and decisions construing 
those laws. The mechanical execution of the 
book is excellent. 





HOWELL ON NATURALIZATION. Naturalization 
and Nationality in Canada, Toronto and Edin- 
burgh. Carswell & Co., 1884. 

This is another book with a title page so cover- 
ed that we forbear reprinting it. It is a collec- 
tion of all the laws upon the subject, together 
with a review of all the decisions thereon. It will 
be a good thing for Canadians generally, but we 
hardly think that we need it on this side of the 
line. 
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AMERICAN DEcIsions. The American Decisions, 
Containing the cases of General Value and Au- 
thority, Decided in the Courts of the Several 
States from the earliest issue of the State Re- 
ports tothe year 1869. Compiled and Anno- 
tated by A. C. Freeman, Counselor at Law and 
author of ‘Treatise on the Law of Judgments,”’ 
“Co-tenancy and Partition,’’ ‘‘Executions in 
Civil Cases,’’ etc. Vol. 57, San Francisco, 1884; 
A. L. Bancroft & Co. 

This volume contains valuable notes on Neces- 
sity of Insurable Interest in Life of Another; Ef- 
fect of Purchase by, and deed to Married Woman; 
Claim of Parent or one standing in Loco Parentis 
for Maintenance and Education of Child ;Larceny 
and its Elements; Married Women’s Wills; Inter- 
State Extradition; Liability of Remote Wrong- 
doer, for damages caused by wrongful act or neg- 
ligence; Restraints on Alienation; Common 
Counts; Rights of Life Tenant in Moneys and Per- 
sonal Property; Proof of waiver of demand and 
notice by Indorser; Rights growing out of run- 
ning and surface waters; Implied grants of ease- 
ments. This volume is one of the best which has 
gone through our hands. The cases are excellent- 
ly selected and the notes are exhaustive, and are 
subjoined to cases which deserve them. Mr. 
Freeman is bound to make his series of incalcula- 
ble value to those who purchase it. 








NOTES. 





—wWe call particular attention to the answers of 
Crosby Johnson, Esq., to the queries in this number. 
His answers are painstaking, and deserve to be read 
as if they were articles upon the questions considered. 


——A lawyer hired to defend a thief, opened his 
conference with the latter by saying: ‘‘*‘Now don’t be 
ashamed to tell me everything. Remember we are one 
now.’’ ‘*Yes, I know,’’ replied the thief, ‘*that the 
business we are bothin ought to make us pals, but 
for gracious sake, don’t be too familiar with me be- 
fore the jury. They may think meas dangerous tothe 
community as yourself, and find me guilty just to get 
even with you.’’ 


——A verdict of murder in the first degree had just 
been broughtin. ‘‘Your Honor, ’’ said the prisoner’s 
counsel, rising and addressing the court, ‘‘I demand 
anew trial.’’ ‘‘On what ground?’’ asked the judge. 
**On the ground that some members of thejury are in- 
competent to render a just verdict. Among them are 
an undertaker, a rope manufacturer. a florist and a 
dealer in mourning goods.’’ A new trial was grant- 


A curious and interesting point was recently raised 
in the Court of Appeal, London. Lord Charles Beres- 
ford brought home a shell from the bombardment of 
Alexandria, supposed to be empty. Lord Charles pro- 
posed to give it to the Prince of Wales as a convenient 
receptacle for cigars, and whilst it was being artistical - 
ly severed at the Blenheim Works it exploded and se- 
riously injured the workman, who recovered damages 
from his employers. They in turn sued the Employ- 
er’s Liability Assurance Company, with whom they 
had effected a policy. The defence was that cutting 





loaded shells was not part of the plaintiff’s ordinary 
business. The Queen’s Bench Division had been di- 
vided in opinion, but the Court of Appeals held with- 
out hesitation that the plaintiffs‘ were entitled to re- 
cover. The Master of the Rolls made very short work 
of the defendants’ plea. It was not, of course, the 
plaintiffs’ business to cut loaded shells, or todo any- 
thing else with them. But then the shell, from which 
the charge might easily have been drawn, was not sup- 
posed by the man who cut it to be loaded. The answer 
to the claim was a quibble, and it properly failed.-Zz. 


—In the Cordwainer’s Conspiracy Case reported 
in Yates Sel. Cas. 112, 122, Sampson made a strong 
argument for the defense, and indulged in many hap- 
py ‘‘hits’’ at his adversary. ‘‘I call upon my adver- 
sary’’ he declaimed in one stage of the case, ‘‘that 
great legal antiquarian, my learned countryman, who 
lives among the old fathers of the law, who estranges 
himself from his friends, his wife and lawfully begot- 
ten children, to haunt with such musty companions, 
(referring to the old precedents). I call upon him 
who spends his morning with Sir George Croke, and 
Sir Harbottle Grinstane, and his evenings with the 
mirror of Justice and Javaise of Tillbury to tell me of 
any case of this nature prior to those statutes.” In 
speaking of ‘‘those statutes’? (never mind what they 
are) he said that they were ‘‘the lineal descendants, 
the lawful and immediate issue of pestilence and pub- 
lic calamity.’’ In speaking of the grandeur of labor, 
he says that, ‘‘throughout the habitable world, luxu- 
ry, vanity, and even fancy, is satiated by the produc- 
tions of their industry, but like the worm that spins 
its bowels and perishes in the act, so they whose 
hands impart to the tissue its luster and its hue, to 
flatter the voluptuous and the gay, pine themselves 
and decayin obscurity and want.’’ ‘‘See then,’’ he 
afterwards exclaimed ‘‘upon what crutches this 
lame cause hobbles!?’ 


Patrick Henry was defending an army commissary,. 
who, during the distresses of the American army in 
1718, had seized two bullocks of John Hook, a wealthy 
Scotch settler. The seizure was not quite legal. 
But Henry, for the defense, painted with graphic 
force the hardships of the patriotic army, naked and 
frozen, toiling over the ground with bieeding feet. 
**Where was the man,’’ he said, ‘‘who had an Amer- 
ican heart in his bosom who would not have thrown 
open his fields, his barns, his cellars, the doors of his 
house, the portals of his breast, to have received with 
open arms the meanest soldier in that little band of 
famished patriots? Where is the man? There he 
stands; but whether the heart of an American beats 
in his bosom, you, gentlemen, are to judge.’’ He 
then painted the surrender of the British troops, their 
humiliation and dejection, the triumph of the patri- 
otic band, the shouts of vittory, the cry of ‘* Washing- 
ton and liberty,’’ as it rang and echoed through the 
American ranks, and was reverberated from vale to 
hill, and then to heaven. ‘‘But, hark! what notes of 
discord are these which disturb the general joy and 
silence the acclamations of victory—they are the notes 
of John Hook hoarsely bawling through the American 
camp—‘Beef! beef! beef!’ ’’ The court was con- 
vulsed with laughter at this sally. The clerk 
of the court, unable to command his feelings, 
and unwilling to commit a breach of decorum 
within the precincts, rushed out of the court house 
and rolled himself on the grass in a paroxysm of 
laughter. The jury found a verdict for defendant. 
Daily Register. 








